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New Business - County Attorney

J.4. 10/22/2024

Subject:
Staff Direction, re: Tourist Development Council’s request to seek an Attorney General’s Opinion regarding the
use of Tourist Development Tax to pay for Lifeguards

Fiscal Impact:
None

Dept/Office:

County Attorney’s Office/Tourism Development Office

Requested Action:

It is requested that the Board of County Commissioners provide direction regarding the request made by the
Tourist Development Council that the Board direct the County Attorney’s Office to seek a State of Florida
Attorney General opinion regarding whether the use of Tourist Development Tax to pay for lifeguards in
Brevard County is appropriate and legal.

Summary Explanation and Background:
At the September 24, 2024 Board of County Commissioners meeting, the Board voted 3-2 to allow the use of
Tourist Development Tax to pay for lifeguards in the following amounts:

$300,000 from the Cultural Fund
$710,000 from the Capital Fund
$556,393 from the Marketing Fund

The Tourist Development Council at their September 25, 2024 meeting voted 5-1 to request the Board direct
the County Attorney’s Office to seek an opinion from the State of Florida Attorney General as to whether this
is an appropriate and legal use of the Tourist Development Tax in Brevard County.

Clerk to the Board Instructions:
Please send the Board memo to Director, Tourism Development Office and the County Attorney’s Office.
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BOARD OF COUNTY COMMIS ONERS
SIONER FLORIDA'S SPACE COAST

Kimberly Powell, Clerk to the Board, 400 South Street o P.O. Box 999, Titusville, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972

Kimberly.Powell @brevardclerk.us

October 23, 2024

MEMORANDUM
TO:  Morris Richardson, County Attorney

RE: ltem J.4., Staff Direction for Tourist Development Council's Request to Seek an Attorney
General's Opinion Regarding the Use of Tourist Development Tax to Pay for Lifeguards

The Board of County Commissioners, in regular session on October 22, 2024, directed the County
Attorney’s office to seek a State of Florida Attorney General opinion regarding whether the use of
Tourist Development Tax to pay for lifeguards in Brevard County is appropriate and legal.

Your continued cooperation is always appreciated.

Sincerely,

BOARD OF Q@UNTY COMMISSIONERS
RACHEL M. SBADOFF, CL%R—K

«/ I /’K A/

[ XM ALk, /e

—Kimberly Powell, Clerk to the Board

/ds
cC: Each Commissioner

County Manager
Tourism Development

PRINTED ON RECYCLED PAPER



County Attorney’s Office
2725 Judge Fran Jamieson Way
Building C, Room 308

Y.
‘ reva rd Viera, Florida 32940

BOARD OF COUNTY COMMISSIONERS

TO: Honorable Chair and Members of the Board of County Commissioners

FROM: Morris Richardson, County Attorney

SUBJECT: Use of Tourist Tax Revenues for Lifeguard Services

DATE: August 22, 2023

QUESTION: Whether Brevard County may use tourist development tax funds pursuant

to section 125.0104, Florida Statutes, to fund beach lifeguard services.

SHORT ANSWER: Lifeguard services may not be funded pursuant to section 125.0104(5)(a)5.,
Florida Statutes (the beach fund). However, lifeguard services may be
funded pursuant to section 125.0104(5)(a)3., Florida Statutes (the marketing
fund), and public facilities such as lifeguard towers may be funded pursuant
to section 125.0104(5)(a)6. (the capital facilities fund).

ANALYSIS:

According to the Brevard County Fire Rescue Ocean Rescue Assessment presented to the Board
of County Commissioners on May 23, 2023, between December 2022 and May 2023, 10 ocean-
related fatalities occurred in Brevard County. Most of the drownings involved rip currents, and
most of the victims were visitors to the area. None of the drownings occurred at a beach
protected by a lifeguard.

Based on the Ocean Rescue Assessment, the Board directed that lifeguard services be expanded
to provide full time towers at Boardwalk in Indialantic and at North Spessard Holland Park in the
unincorporated county. The seasonal towers that were previously in service at these locations
were placed in service at Juan Ponce De Leon Landing and South Spessard Holland Park, both of
which were previously unguarded. The capital costs of the two new full-time towers and related
equipment was $86,400 each ($172,800 total).

The annually recurring compensation and benefit costs associated with the new towers is
$378,793 each ($757,586 total). The projected fiscal year 2023/24 costs for the lifeguard
program, including contributions from participating municipalities, are depicted on a table
attached as Exhibit A. The program is projected to cost $3,548,271 in total, of which $3,399,906
(95.82%) comes from the County general fund.

Phone (321) 633-2090 e Fax (321) 633-2096
Website: www.BrevardCounty.us
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Tourist Development Tax Revenue / Lifeguard Services
August 22, 2023
Page 2

The Board requested a report from the County Attorney on whether revenues from the tourist
development tax may be used to fund lifeguard services, given the clear and direct relationship
between lifeguard services and tourism.

A. Funding Lifeguard Services Pursuant to Section 125.0104(5)(a)5., Florida Statutes
(Beach Fund)

A 1990 Florida Attorney General Opinion! advised that Nassau County was not authorized by
section 125.0104(5)(a)4., Florida Statutes, to use tourist development tax revenues to fund
lifeguards on the beach. For years, the Brevard County Attorney’s Office advised that tourist
development tax revenues generally may not be used to fund lifeguard services, relying upon
that opinion.

However, that Attorney General opinion — AGO 90-55 — was limited to the application of section
125.0104(5)(a)4., Florida Statutes to a specific set of facts. The opinion in AGO 90-55 does not
extend to the use of tourist development tax revenues pursuant to other provisions of section
125.0104(5)(a).

In AGO 90-55, Nassau County specifically asked whether it could use tourist development tax
revenues pursuant to section 125.0104(5)(a)4., Florida Statutes, to fund lifeguards on the beach.
Thus, the Attorney General only applied that subsection to lifeguard services. At the time, that
subsection authorized the use of tourist tax revenues as follows:

To finance beach improvement, maintenance, renourishment, restoration, and
erosion control, including shoreline protection, enhancement, cleanup, or
restoration of inland lakes and rivers to which there is public access.?

In Brevard County’s adopted budget plan, this category of authorized tourist development tax
expenditures is referred to as the “beach fund” and represents thirty percent of the net revenue
from the first two “pennies” and sixty-five percent of the third “penny” of the tourist tax.?

1 Fla. AGO 90-55 (July 23, 1990).
2 This subsection was subsequently amended, renumbered to s. 125.0104(5)(a)5., and now reads:

To finance beach park facilities, or beach, channel, estuary, or lagoon
improvement, maintenance, renourishment, restoration, and erosion control,
including construction of beach groins and shoreline protection, enhancement,
cleanup, or restoration of inland lakes and rivers to which there is public access as
those uses relate to the physical preservation of the beach, shoreline, channel,
estuary, lagoon, or inland lake or river....

3 Sections 102-119(3)b. and 102-119(4)a., Brevard County Code of Ordinances.
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Tourist Development Tax Revenue / Lifeguard Services
August 22, 2023
Page 3

The Attorney General noted that the terms “beach improvement, maintenance, renourishment,
restoration, and erosion control” relate to the actual, physical nature of the beach and do not
authorize activities which do not protect or enhance the physical nature of the beach. Therefore,
the Attorney General concluded that providing lifeguards for Nassau County beaches did not
constitute “‘beach improvement, maintenance, renourishment, restoration, and erosion control’
within the contemplation of s. 125.0104(5)(a)4., F.S., such that tourist development tax revenues
may be used to fund such services.”

Limited to the very specific question it addressed, AGO 90-55 was well reasoned. However,
physical beach enhancement projects are but one authorized use of tourist tax revenue under
section 125.0104. Moreover, as AGO 90-55 acknowledged, “the determination as to whether a
particular expenditure satisfies the requirements of s. 125.0104, F.S., is the responsibility of the
soverning body of the county and cannot be delegated to [the Office of the Attorney General].”
Thus, this opinion also addresses whether Brevard County may use tourist tax revenues to fund
lifeguard services pursuant to other provisions of section 125.0104.

B. Funding Lifeguard Services Pursuant to Section 125.0104(5)(a)3., Florida Statutes
(Promotion/Attraction of Tourists)

Section 125.0104(5)(a)3. authorizes the use of tourist tax revenues:

To promote and advertise tourism in this state and nationally and internationally;
however, if tax revenues are expended for an activity, service, venue, or event,
the activity, service, venue, or event must have as one of its main purposes the
attraction of tourists as evidenced by the promotion of the activity, service, venue,
or event to tourists[.]*

In Attorney General Opinion 2017-06, Walton County’s Tourist Development Council asked
whether the county may use tourist development tax proceeds under section 125.0104(5)(a)3.
to fund, in whole or in part, a transit system operated by a private company.> The Attorney
General opined that tourist tax revenues may be used for specific tourist-oriented transportation
services based upon a showing that one of the main purposes of each service provided is to
attract tourists. The tourist tax revenues could not be used to fund a public transit system that
would only incidentally benefit tourists. Rather, there must be a clear and direct relationship

4 At the time the 1990 Attorney General opinion was issued, this provision was numbered (5)(a)2.,
and only authorized the expenditure of tourist development tax revenue “to promote and
advertise tourism in the State of Florida and nationally and internationally.” In recognition of the
fact that the provision of services and activities may attract tourists and beneficially promote
tourism to an area, the Legislature amended this subsection in 1996 to make activities, services,
venues, and events eligible for tourism tax funding.

5 Fla. AGO 2017-06 (July 23, 1990).
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Tourist Development Tax Revenue / Lifequard Services
August 22, 2023
Page 4

between the promotion of tourism and the transportation service being offered (for example, a
shuttle connecting hotels with county tourist attractions).

The Board of County Commissioners could reasonably determine that one of the main purposes
of providing lifeguard services is to attract tourists to Brevard County.® The Board could also find
that lifeguard services do not incidentally benefit tourists, but rather, a clear and direct
relationship exists between lifeguard services and the promotion of tourism.” The promotion of
lifeguard services to tourists places these services squarely within the provisions of section
125.0104(5)(a)3.8

In Brevard County’s adopted budget plan, this category of authorized tourist development tax
expenditures must receive at least 25 percent of the net revenue from the first two “pennies,”
and 100 percent of the net revenue from the fifth “penny” of the tourist tax.? At its August 8
meeting, the Board of County Commissioners directed that certain funding previously allocated
to tourist-oriented cultural events be redirected into the marketing fund for use towards
lifeguards and marketing Brevard County as a destination with safe beaches. This would allow
the County to fund a significant portion of the cost of providing lifeguard services from tourist
development tax revenue, without reducing the amount previously designated for the tourism
marketing campaign. The Tourism Development Office projects that the available revenues can
fund 20 percent of the lifeguard program costs ($709,654).

A table depicting the lifeguard program cost allocation if the Board directs 20 percent program
funding from the tourist development tax marketing fund is attached as Exhibit B.

6 For example, in a recent survey the Tourism Development Office asked 500 people from 10
metropolitan areas what motivates them to select the beaches in Florida for a vacation. When
asked why they select certain beaches, beach amenities were the third most important factor.
31.8% of the people surveyed prioritized beaches protected by a lifeguard.

7 Unlike law enforcement functions, lifeguard services are not in the nature of a general
governmental function which is owed to the public at large. Cf. Fla. AGO 90-14. In Brevard County,
beach lifeguard activities are a specialized service that tend to be concentrated in high tourist
areas.

8 See, eg., https://www.visitspacecoast.com/blog-post/beach-safety-on-the-space-coast;
Tourism Development Office Executive Director Peter Cranis recently explained that his office
plans to develop “new creative messages that will highlight the beaches up and down the Space
Coast, including the importance of swimming where there are lifeguards.” Berman, D. (2023,
August 14). Here’s how office of tourism plans spend 514 million to Market Space Coast to visitors.
Florida Today. https://www.floridatoday.com/story/money/business/2023/08/14/office—of—
tourism-plans—to—spend—record—14m—market—space—coast/70548961007/

9 Sections 102-119(3)a. and 102-119(6), Brevard County Code of Ordinances.
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C. Funding Lifeguard Towers and Related Costs Pursuant to Section 125.0104(5)(a)6.,
Florida Statutes (Public Facilities)

Section 125.0104(5)(a)6. authorizes the use of tourist tax revenues:

To acquire, construct, extend, enlarge, remodel, repair, improve, maintain,
operate, or finance public facilities within the boundaries of the county or
subcounty special taxing district in which the tax is levied, if the public facilities
are needed to increase tourist-related business activities in the county ... and are
recommended by the county tourist development council created pursuant to
paragraph (4)(e). Tax revenues may be used for any related land acquisition, land
improvement, design and engineering costs, and all other professional and related
costs required to bring the public facilities into service. As used in this
subparagraph, the term “public facilities” means major capital improvements that
have a life expectancy of 5 or more years, including, but not limited to,
transportation, sanitary sewer, solid waste, drainage, potable water, and
pedestrian facilities....

This subsection could be relied upon to authorize funding public facilities in the form of lifeguard
towers, as well as related capital expenditure costs necessary to bring the lifeguard towers into
service, and the maintenance and operation of the lifeguard towers. In Brevard County’s adopted
budget plan, this category of authorized tourist development tax expenditures is limited to “up
to 35 percent” of the net revenue from the first two “pennies” of the tourist tax.'

The use of tourist tax revenues for public facilities under this subsection requires, among other
things, that the public facilities are recommended by the Tourist Development Council, that the
Board approves the use by a vote of at least two-thirds of its membership, and that no more than
70 percent of the cost of the proposed public facilities will be paid for with tourist development
tax revenues.

10 Section 102-119(3)c., Brevard County Code of Ordinances.
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Projected FY 23/24 Costs:

Full Time Tower =

$378,793

Seasonal Tower =

$81,520

EXHIBIT A

Cherie Down Cape Canaveral 0 0 0 1 $81,520 (100%) S0 (0%)
Cocoa Beach Pier Cocoa Beach 1 $378,793 (100%) S0 (0%) 1 $60,325 (74%) | $21,195 (26%)
Shepard Cocoa Beach 1 $378,793 (100%) SO (0%) 2 $120,650 (74%) | $42,390 (26%)
Lori Wilson Cocoa Beach 1 $378,793 (100%) S0 (0%) 1 $81,520 (100%) SO (0%)
Coconuts Cocoa Beach 1 $378,793 (100%) S0 (0%) 0 S0 0

Tulip Ave Cocoa Beach 0 0 0 $60,325 (74%) | $21,195 (26%)
Paradise Melbourne 1 $378,793 (100%) S0 (0%) $81,520 (100%) S0 (0%)
Boardwalk Indialantic 1 $357,598 (94%) | $21,195 (6%) $60,325 (74%) | $21,195 (26%)
Ocean Ave Melbourne Beach 0 0 0 $60,325 (74%) | $21,195 (26%)
Spessard Holland Unincorporated 1 $378,793 (100%) SO (0%) 581,520 (100%) SO (0%)
Ponce De Leon Unincorporated 681,520 (100%) S0 (0%)

General Fund = $3,399,906
City Share = $148,365
Total = $3,548,271
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Option with TDT Funding {FY 23/24):

Cherie Down Cape Canaveral 0 0 0 0 $65,216 (80%) | $16,304 (20%) | $16,304 (20%) S0 (0%)
Cocoa Beach Pier |Cocoa Beach $303,034 (80%) | $75,759 (20%) | $75,759 (20%) S0 (0%) $44,021 (54%) | $37.499 (46%) | $16,304 (20%) $21,195 (26%)
Shepard Cocoa Beach $303,034 (80%) | $75,759 (20%) | $75,759 (20%) S0 (0%) $88,042 (54%) | $74,998 (46%) | $32,608 (20%) $42,390 (26%)
Lori Wilson Cocoa Beach $303,034 (80%) | 575,759 (20%) | $75,759 (20%) S0 (0%) $65,216 (80%) | $16,304 (20%) | $16,304 (20%) S0 (0%)
Coconuts Cocoa Beach $303,034 (80%) | $75,759 {20%) | $75,759 (20%) S0 (0%) 0 0 0 0
Tulip Ave Cocoa Beach 0 0 0 0 $44,021 (54%) | $37,499 (46%) | $16,304 (20%) $21,195 (26%)
Paradise Melbourne $303,034 (80%) | $75,759 (20%) | $75,759 (20%) S0 (0%) $65,216 (80%) | $16,304 (20%) | $16,304 (20%) S0 (0%)
Boardwalk Indialantic $281,839 (74%) | $96,954 (26%)| $75,759 (20%) | $21,195 (6%) $44,021 (54%) | $37,499 (46%) | $16,304 (20%) $21,195 (26%)
Ocean Ave Melbourne Beach 0 4] 0 0 544,021 (54%) | $37,499 (46%) | $16,304 (20%) $21,195 (26%)
Spessard Holland |Unincorporated $303,034 (80%) | $75,759 (20%) | $75,759 (20%) S0 (0%) $65,216 (80%) | $16,304 (20%) | $16,304 (20%) S0 (0%)
Ponce De Leon Unincorporated 0 0 0 0 $65,216 (80%) | $16,304 (20%) | $16,304 (20%) 50 (0%)
Full Time Tower = $378,793 General Fund = $2,690,252
Seasonal Tower = 581,520 TDT = $709,654
City Share = $148,365
Total = 53,548,271

EXHIBIT B
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BOARD OF COUNTY COMMISSIONERS

FLORIDA’'S SPACE COAST |

Kimiserty Powell, Clerk to the Board. 400 South Strest o P.O. Box 999, Titusville, Florida 32781-0999

Telephone: (321} 637-2001
' Fax: (321} 2684-5972
Kimbery. Powell @ brevardclerk.us

September 6, 2023

MEMORANDUM
TO: Morris Richardson, County Attorney

RE: Item E.1., Resolution for the Use of Tourist Tax Revenues for Beach Lifeguard
Services

The Board of County Commissioners, in special session on September 5, 2023, adopted
Resolution No. 23-089, finding that one of the main purposes of beach lifeguard services
is the attraction of tourist in Brevard County, finding that a clear and direct relationship
exists between beach lifeguard services and the promotion of tourism, supporting the
expenditure of Tourist Development Tax revenues on beach lifeguard services and the
promation of beach lifeguard services to tourists pursuant to Section 125.0104(5)(a)(3),
Florida Statutes and Section 102-119(3)a., Brevard County Code of Ordinances, and
providing for an effective date. Enclosed is a fully-executed Resolution.

Your continued cooperation is greatly appreciated.
Sincerely,

BOARD OF, COUNTY COMMISSIONERS

RAcy }’ SADOFF, CLERK
ﬁf//n // (A A p 4 \é'(/

' Klmberly Powell, Cler( to the Board

Encl. (1)

cc:  Tourism Development
Finance
Budget

PRINTED ON RECYCLED PAPER
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RESOLUTION NO. 23- 089

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF
BREVARD COUNTY, FLORIDA, FINDING THAT ONE OF THE MAIN
PURPOSES OF BEACH LIFEGUARD SERVICES IS THE ATTRACTION
OF TOURISTS TO BREVARD COUNTY; FINDING THAT A CLEAR AND
DIRECT RELATIONSHIP EXISTS BETWEEN BEACH LIFEGUARD
SERVICES AND THE PROMOTION OF TOURISM; SUPPORTING THE
EXPENDITURE OF TOURIST DEVELOPMENT TAX REVENUES ON
BEACH LIFEGUARD SERVICES AND THE PROMOTION OF BEACH
LIFEGUARD SERVICES TO TOURISTS PURSUANT TO SECTION
125.0104(5)(a)(3), FLORIDA STATUTES, AND SECTION 102-
119(3)a., BREVARD COUNTY CODE OF ORDINANCES; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, Brevard County advertises and promotes its 72 miles of beaches to tourists;
and

WHEREAS, Brevard County’s beaches are a major focus of the attraction of tourists to
Brevard County; and

WHEREAS, this includes not only the beach and waters themselves but the beach facilities
and beach amenities, which allow greater access and enhanced enjoyment of these areas; and

WHEREAS, Brevard County promotes its beach lifeguard services to tourists; and

WHEREAS, beach lifeguard services provide an additional amenity for tourists and make
Brevard County’s beaches safer for tourists; and

WHEREAS, the availability of beach lifeguard services is a consideration for many tourists
in choosing their beach vacation destination; and

WHEREAS, generally, tourists are less likely than Brevard County residents to be aware of
rip currents and other challenging local beach conditions; and

WHEREAS, from December 2022 through July 2023, Brevard County experienced ten
ocean fatalities on its beaches; and

WHEREAS, of the ten victims, eight were non-resident visitors to Brevard County; and

WHEREAS, these deaths have been widely reported in the media locally, regionally, and
nationally; and

WHEREAS, a perception that Brevard County’s beaches are unsafe would negatively
impact tourism by deterring potential visitors from making Brevard County their beach vacation
destination; and

WHEREAS, none of the above-described fatal ocean incidents in Brevard County occurred
at a beach protected by lifeguards; and
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WHEREAS, according to researchers at Florida Tech, of 43 documented drowning fatalities
from 2010 through March 2023, none happened on lifeguarded beaches; and

WHEREAS, experts advise that people can take steps to stay safe from rip currents,
including only swimming at beaches where lifeguards are present and talking to a lifeguard at the
beach about local water conditions; and

WHEREAS, the provision of a safe beach environment for the attraction of visitors to
Brevard County is an essential component of the promotion of tourism; and

WHEREAS, beach lifeguard services are not in the nature of a general governmental
function which is owed to the public at large; and

WHEREAS, the County has wide discretion in whether, where, and how to provide beach
lifeguard services; and

WHEREAS, in determining whether, where, and how to deploy beach lifeguard resources,
beach utilization is a primary consideration and is driven in significant part by the number of
visitors to the area utilizing various beach locations; and

WHEREAS, section 125.0104(5)(a)(3), Florida Statutes, authorizes the use of tourist
development tax revenues to promote tourism by providing a local service which has as one of
its main purposes the attraction of tourists and which is promoted to tourists; and

WHEREAS, section 102-119(3)a., Brevard County Code of Ordinances, part of Brevard
County’s adopted tourist development tax budget plan, provides for the use of tourist
development tax revenues to promote tourism by providing a local service which has as one of
its main purposes the attraction of tourists and which is promoted to tourists; and

WHEREAS, according to the Florida Office of the Attorney General, the determination as
to whether a particular expenditure satisfies the requirements of section 125.0104, Florida
Statutes, is the responsibility of the governing body of a county.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF
BREVARD COUNTY, FLORIDA:

Section 1. Recitals. The foregoing recitals are true and correct and incorporated herein
as findings of the Board of County Commissioners by this reference.

Section 2. Findings. The Board of County Commissioners finds that beach lifeguard
services do not incidentally benefit tourists, but rather, a clear and direct relationship exists
between lifeguard services and the promotion of tourism. The Board further finds that one of the
main purposes of beach lifeguard services is the attraction of tourists to Brevard County.

Section 3. Funding for Beach Lifeguard Services. The Board of County Commissioners
finds that the expenditure of tourist development tax revenues on beach lifeguard services
satisfies the requirements of section 125.0104, Florida Statutes, specifically, subsection
125.0104(S)(a)(3), which authorizes the use of tourist development tax revenues to promote
tourism by providing a local service which has as one of its main purposes the attraction of
tourists and which is promoted to tourists. The Board of County Commissioners authorizes the
expenditure of tourist development tax revenues on the provision of beach lifeguard services and
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on the promotion of beach lifeguard services to tourists, to be budgeted and disbursed pursuant
to section 102-119(3)a., Brevard County Code of Ordinances, as part of the County budget to be
adopted annually at a public hearing.

Section 4. Effective Date. This Resolution shall take effect immediately upon adoption.

, . DONE, ORDERED, AND ADOPTED in regular session this 5 day of September, 2023.

ATTEST: - Brevard County Board of County Commissioners
"//-.“-; ‘_/ o ‘/ s
~ # :

Rachel Shdoff, Clerk Rita Pritchett, Chair

(Approved by the Board on September 5, 2023)
Reviewed for legal form and content:

V=

err{Richardson, County Attorney
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