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AGENDA REPORT
BREVARD COUNTY BOARD OF COUNTY COMMISSIONERS
SUBJECT: Amendment to Ordinance 2016-15 regarding the infrastructure surtax to support the Save
Our Indian River Lagoon Project Plan.
DEPT/OFFICE: County Attorney’s Office

Scott Knox, 321-633-2090, scott.knox@brevardfl.gov

Requested Action:

It 1s requested that the Board of County Commissioners consider an amendment to Ordinance 2016-15
regarding the infrastructure surtax to support the Save Our Indian River Lagoon Project Plan.

Summary Explanation & Background:

Florida’s Department of Revenue, having reviewed Ordinance 2016-15 as adopted by the Board on August 23,
2016, requested clarification that the levy of the tax begins on January 1, 2017.

LEGISLATIVE INTENT: Accordingly, the County Attorney’s Office is requesting that Sections 15 and 20 of
the ordinance be amended to include the following language indicating that the levy of the % cent surtax will
commence on January 1, 2017, to incorporate the relevant collection date timing provisions of the applicable
state sales tax law.

The proposed ordinance title and body of the proposed ordinance are attached.

Clerk to the Board Instructions: Return Board Approval Letter to Department

Exhibits Attached: proposed Amended Ordinance

Contract /Agreement (If altnclled}'\ Reviewed by County Attorney Yes LI [N [ [ PR []

Stockton Whitten Assistant County Manager &

BCC-149 (Rev.6-8-2015) / Electronic Form

County Manager Assistant County Manager Department Director / Extension
1 Scott Knox, County Attorney, 321-633-2090
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BOARD OF COUNTY COMMISSIONERS FLORIDA’S SPACE COAST

Tammy Rowe, Clerk to the Board, 400 South Street » P.O, Box 999, Titusville, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

November 2, 2016

MEMORANDUM
TO:  Scott Knox, County Attorney

RE: Item IV.D., Amendment to Ordinance No. 16-15 Regarding Infrastructure Surtax to
Support the Save Our Indian River Lagoon Project Plan

The Board of County Commissioners, in regular session on November 1, 2016, adopted
Ordinance No. 16-24, amending Ordinance No. 16-15, regarding the infrastructure surtax to
support the Save Our Indian River Lagoon Project Plan. Enclosed is a certified copy of the
Ordinance.

Your continued cooperation is greatly appreciated.

Sincerely,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

\%i&mmbﬁ%we/
Tammy Rowe, Deputy Clerk

Encl. (1)

cc: Natural Resources Management Director

PRINTED ON RECYCLED PAPER



ORDINANCE NO. 2016- 24

AN ORDINANCE AMENDING ORDINANCE 2016-15 OF
BREVARD COUNTY, FLORIDA, RELATING TO THE
LEVYING OF A PUBLIC INFRASTRUCTURE SURTAX
FOR THE PURPOSES OF FUNDING THE SAVE OUR
INDIAN RIVER LAGOON PROJECT PLAN; CLARIFYING
THE COMMENCEMENT DATE OF LEVY; PROVIDING
FOR SEVERABILITY; PROVIDING FOR INCLUSION IN
CODE; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Florida Department of Revenue, having reviewed Ordinance 2016-15,
and informed the county that the ordinance comports with section 212.055, Florida Statutes, but r
requesting a clarification regarding the commencement date for the levy of the proposed %2
surtax contemplated therein; and

WHEREAS, the Board of County Commissioners of Brevard County finds that such
clarification is prudent and best serves the public interest;

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY

COMMISSIONERS OF BREVARD COUNTY, FLORIDA, as follows:

Section 1. Amendment to Ordinance 2016-15, Sections 15 and 20.
A. Section 15 of Ordinance 2016-15 is hereby amended to read as follows:

SECTION 15. LEVY OF %2 SALES TAX FOR INDIAN RIVER LAGOON
RESTORATION

As authorized under section 212.055(2), Florida Statutes, there is hereby levied a 2
cent infrastructure sales surtax to be collected, deposited and expended for Indian
River Lagoon improvements, projects and programs, after the levy commencement
date specified in section 20 of this ordinance.

B. Section 20 of Ordinance 2016-15 of the Code of Ordinances of Brevard County,

Florida, is hereby amended to read as follows:

Officially filed with the Secretary of State 11/1/16



SECTION 20. EFFECTIVE DATE. This Ordinance shall take effect upon November 8§,
2016 if the 2 cent sales tax is approved by a majority of the electors of the county voting
in the referendum on that date. However, the Ordinance shall not be implemented until
such time as a) the Supervisor of Elections has consented to obtaining and making
registration books available in accordance with Section 100.151, Florida Statutes; b)
election results demonstrate an affirmative vote of the majority of the electors has
approved the Save Our Indian River Lagoon 2 cent sales tax and c¢) prior to November 8,
2016 the governing bodies representing at least 50% of the municipal population in
Brevard County have approved an interlocal agreement consistent with the distribution of
all proceeds to the trust fund created by this ordinance, provided the levy of the Y2 cent

surtax provided for in section 15 will commence on January 1, 2017.

Section 2. Severability. If any provisions of this ordinance or the application thereof
to any person or circumstances is held invalid or unconstitutional, such invalid or
unconstitutional portion shall be deemed a separate, distinct and independent provision, and such
holding shall not affect the validity of the other portions of this ordinance, provided the
remaining portions effectuate the purpose and intent of this ordinance.

Section 3. Inclusion in Code. It is intention of the Board of County Commissioners
that the provisions of this ordinance shall become and be made a part of the Code of Ordinances
of Brevard County, Florida, and that the sections of this ordinances may be renumbered or re-

% ¢

lettered and that the word “ordinance” may be changed to “section,” “article,” or such other
appropriate word or phrase in order to accomplish such intentions.

Section 4. Conflicting Provisions. In the case of a direct conflict between any
provisions of this ordinance and a portion or provision of any other appropriate federal, state, or
county law, rule, code or regulation, the more restrictive shall apply.

Section 5. Effective Date. This ordinance shall take effect upon filing a copy of this

ordinance with the Department of State by the Clerk of the Board of County Commissioners.

ENACTED this 1 day of Nov. ,2016.



BOARD OF COUNTY COMMISSIONRS

f{/’) BRiViRD C{%NTY, FLORIDA

Scott Ellis, Clerk Jih Barfield, CHair

ATTEST:

As approved by the Board on-November 1, 2016



FLORIDA DEPARTMENT Of STATE

RICK SCOTT KEN DETZNER
Governor Secretary of State

November 1, 2016

Honorable Scott Ellis

Clerk

Board of County Commissioners
Brevard County

Post Office Box 999

Titusville, Florida 32781-0999

Attention: Ms. Deborah Thomas, Administrative Assistant

Dear Mr. Ellis:

Pursuant to the provisions of Section 125.66, Florida Statutes, this will acknowledge receipt of your
electronic copy of Brevard County Ordinance No. 2016-24, which was filed in this office on November 1,

2016.

Sincerely,

Ernest L. Reddick
Program Administrator

ELR/Ib

R. A. Gray Building ¢« 500 South Bronough Street e Tallahassee, Florida 32399-0250
Telephone: (850) 245-6270
www.dos.state.fl.us



NOTICE OF PUBLIC HEARING
BREVARD COUNTY BOARD OF COUNTY COMMISSIONERS

Pursuant to the provisions of Section 125.66, Florida Statutes, notice is hereby given that
the Brevard County Board of County Commissioners shall hold a public hearing at 9:00AM or a
soon thereafter as the item may come up, on November 1, 2016, to consider adoption of an
ordinance amending Ordinance 2016-15 relating to the levying of a public infrastructure surtax
for the purposes of funding the save our Indian River Lagoon project plan. The title of the
Ordinance to be considered by the Board of County Commissioners of Brevard County, Florida,
on that date reads as follows:

ORDINANCE NO. 2016-

AN ORDINANCE AMENDING ORDINANCE 2016-15 OF BREVARD
COUNTY, FLORIDA, RELATING TO THE LEVYING OF A PUBLIC
INFRASTRUCTURE SURTAX FOR THE PURPOSES OF FUNDING THE
SAVE OUR INDIAN RIVER LAGOON PROJECT PLAN; CLARIFYING THE
COMMENCEMENT DATE OF LEVY; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN CODE; AND PROVIDING FOR AN
EFFECTIVE DATE.

Interested parties may appear at the November 1, 2016 meeting and be heard
with respect to the proposed ordinance.

A copy of the ordinance may be inspected at the following locations:

Office of Clerk to the Board of County Commissioners, Titusville, Florida
North Brevard Library, Titusville, Florida

Central Brevard Library, Cocoa, Florida

Melbourne Library, Melbourne, Florida

Micco Library, Micco, Florida

A copy of the ordinance may also be viewed online at:
http://www.brevardcounty.us/CountyManager/DraftOrdinances.

Pursuant to Section 286.0105 Florida Statutes, if a person decides to appeal any decision
made by the board, agency, or commission with respect to any matter considered at such meeting
or hearing, he or she will need a record of the proceedings, and that, for such purpose, he or she
will need to ensure that a verbatim record of the proceedings is made, at his or her own expense,
which record includes the testimony and evidence upon which any such appeal is to be based.
Such person may provide a court reporter, stenographer, or a tape recorder for such verbatim
record.

In accordance with the Americans Disabilities Act, persons needing a special
accommodation or an interpreter to participate in the proceedings, please notify the
department sponsoring the meeting/hearing, or the County Manager’s Office, (321) 633-




2010, at least 48 hours in advance. TDD: 1-800-955-8771. Assisted Listening System
receivers are available for the hearing impaired, & can be obtained from the Sound
Technician at the meeting.

This meeting will be broadcast live on Space Coast Government Television
(SCGTYV) on Bright House Networks channel 499, Comcast Cable Communications
channel 51 in North Brevard and channel 13 in South Brevard, and AT&T U-verse channel
99. SCGTYV will also replay this meeting during the coming month. Check the SCGTV
website for daily program updates http://www.scgtv.org.
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projects, but it can't be used to scoop out all of that muck.
Barfield: Mr. Knox.

Knox: | would beg to differ with you. The Department of Revenue, when it
reviewed the Ordinance, it said we needed to insert the language about the
date that it takes effect. Also, it indicated they have reviewed the Ordinance
and said that they didn't have a problem with it, and they're responsible for /

interpreting that Ordinance. ’('p\; s ; S an \t NCo(Yy {@{L
Je€

Fisher: But, you know, as you go do that, you don't want to confuse the public, you J
know, and so, Commissioner Infantini, Mr. Knox has made a, determined Q—Uﬁcﬁ
from the Department of Revenue and all that, that you can use it for de-muck. ]

We're going to use it for de-muck, we can legally do that, and, and, and, that's \G( AN
what happens, you say things up here and sometimes people think that, you

know, you're an expert on it; and I'm going to take the Department of \DO K,
Revenue and Mr. Knox's opinion on it. And so, don't confuse the public in

saying we're going to tax them and then not spend it for what we say we're

going to spend it for, because we are going to use it for de-mucking if it gets

approved, and it's their choice.

Infantini: I'have no doubt we'll do it, 1 just do not believe that it is legally permissible,
otherwise it would have permitted to be added to the language of the Statute,
and right now it clearly says, in my opinion, and I'm not an attorney, but it's
still an opinion until you go to court, it's just an opinion.  So, if anybody
challenges this and the use of it, | do believe it will fail.

Barfield: Moving forward. You know, that's good that you said that was your opinion,
because we can have our own opinion, we just can't have our own facts. So,
with that, let's move on with this. Do | have a mation?

Smith: So moved.

Barfield: Second?

Fisher: Second.

Barfield: Motion by Commissioner Smith, second by Commissioner Fisher. All in
favor say Aye.

Fisher, Barfield, Smith, Anderson: Aye.
Barfield: All opposed?
Infantini: Nay.

Barfield: Passes 4:1.



10/20/2016 Encrypted Message

Sign Out
RE: sales tax amendment

John Crotty <Crottyl@dor.state. fl.us> S Replyall | v
Todlay, 3:06 PM
Mannier, Linda <linda.mannier@brevardf,gov>; Infantini, Trudie <trudie.infantini@brevardfl.gov>; Helton, Lori <lori.helton@b y

The Department of Revenue only reviews ordinances and drafts of tax levy ordinances to ensure that they are able to administer the tax collections if the tax
passes. We do not consider the purpose of the levy in our review.

From: Mannier, Linda [mailto:linda.mannier@brevardfl.gov]

Sent: Thursday, October 20, 2016 3:03 PM

To: John Crotty <Crotty) @dor.state.fl.us>

Ce: Infantini, Trudie <trudie.infantini@brevardfl.gov>; Helton, Lori <lori.helton@brevardfl.gov>; Roopnarine, Chalisa <Chalisa.Roopnarine@brevardfl.gov>
Subject: sales tax amendment

Dear Mr. Crotty,

Good afternoon, | want to thank you for speaking with me yesterday regarding the Department of Revenue’s (DOR) role in reviewing Brevard Courity’s sales
tax ordinance language.

I wanted to make certain | understood correctly that it is ngf the DOR’s responsibility to verify the legality of the language in the ordinance/referendum. My
understanding s that the role of the DOR is as the administrator of the taxes and must ensure the correct dates and rates are included in the ordinance.
Thus, the communication with Brevard County Attorney’s Office was regarding adding the date of implementation as January 1, 2017 and not to establish
the legal authority to use the tax to demuck the lagoon and the baliot language states.

Commissioner Infantinl Is respectfully requesting a written explanation of the DOR's role in reviewing Brevard County’s Ordinance for the % Cent
Infrastructure Sales Surtax being placed on the November 8, 2016 ballot. Specifically, does the DOR do anything more than verlfy the requirements for
administration of the collection of tax?

Thank you in advance for your continued assistance.

Sincerely,

Linda Mannier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melboume, Florida 32801
(321)852-6300

"Under Florida Law, email addresses are Public Records. If you do not want your -mail address released in response to public record requests,

B R L I r T N PP URRU DURUSS B s D S 7 S0t N BN U N SRS RS IO SO O S 1)

B M sisge Unceypticn L s Micre ol Gffice 245

hitps :/foutiook.office365.com/Encryption/default.aspx 2itemID=E£4E_M_8beb69b1-3960-4b69-ba2f-2100972d5(56&st= Orgld&eSignin=08wa=wsignin1.0



Mannier, Linda

From: Knox, Scott L

Sent: Tuesday, October 18, 2016 3.07 PM

To: Mannier, Linda

Cc: Ray, Brittany; Cummings, Cathleen; Berrios, Cristina

Subject: RE: infrastructure sales tax PRR

Attachments: RE_ Brevard County's Sales Tax {unsecure] - Cristina.Berrios@brevardfl.pdf; RE_ Brevard

County's Sales Tax {unsecure] - Cristina.Berrios@brevardfl2.pdf; RE_ Brevard County's
Sales Tax {unsecure] - Cristina.Berrios@brevardfl3.pdf; RE_ Brevard County's Sales Tax
{unsecure] - Cristina.Berrios@brevardfl4,pdf; RE_ Brevard County's Sales Tax {unsecure] -
Cristina.Berrios@brevardfl5.pdf; RE: Brevard County's Sales Tax [unsecure]

Follow Up Flag: Follow up
Flag Status: Flagged
Linda:

Attached are all emails we have pertaining to the IRL Ordinance and interlocal agreement. You will note the first email
in the string references a call between Cristina Berrios and Mr. Crotty at DOR. The only problem raised by DOR during its
review was the effective date of the % cent sales tax levy and the levy date set forth in the interfocal agreement. They
did not raise any issue about demucking as an eligible expenditure. At the October 4 meeting, | was privy to the
problem raised by Mr. Crotty in the telephone conversation with Ms. Berrios where the ordinance levy date was
discussed, so at that Oct. 4 meeting | indicated that DOR did not have a problem with the demucking issue. The DOR
email does not mention demucking at all.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From; Mannier, Linda

Sent: Tuesday, October 18, 2016 3:02 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax

Thanks, Scott.

Linda Mavnter

Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32901
(321)852-6300



From: Knox, Scott L

Sent: Tuesday, October 18, 2016 2:55 PM
To: Mannier, Linda

Subject: RE: infrastructure sales tax

Sorry Linda, | got sidetracked. | will get right on it.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 2:54 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: FW: infrastructure sales tax

Scott,

The Commissioner is still waiting for this information and she asked me to resend her request.
Thank you,

Linda

Linda Mannier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave,
Melbourne, Florida 32901
{321)952-6300

From: Mannier, Linda ,
Sent: Tuesday, October 11, 2016 10:14 AM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: infrastructure sales tax

Scott,

Per Commissioner Infantini's request, please forward the communication your office received from the Department of
Revenue stating that demucking is a lawful and permitted use of the Infrastructure Sales Tax, per current Florida
Statutes.

Thank you,

Linda

Linda Mannier

Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.

i



Mannier, Linda

From: Knox, Scott L

Sent: Wednesday, October 19, 2016 3:52 PM
To: Mannier, Linda

Subject: RE: infrastructure sales tax PRR

Linda:

The answer is none. After the referendum, if the tax is approved, the tax goes into effect on January 1, 2017. The tax
will then be collected by retail vendors and the vendors will then send the proceeds collected to DOR for distribution to
the local government(s) in the manner prescribed by the interlocal agreement.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Wednesday, October 19, 2016 1:03 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax PRR

Hi Scott — quick question: What is the DOR'’s role in the placement of the sales tax referendum on the ballot?

Thanks,
Linda

Linda Mannier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32901
{321)952-8300

From: Knox, Scott L

Sent: Tuesday, October 18, 2016 3:07 PM

Te: Mannier, Linda

Cc: Ray, Brittany; Cummings, Cathleen; Berrios, Cristina
Subject: RE: infrastructure sales tax PRR

Linda:

Attached are all emails we have pertaining to the IRL Ordinance and interlocal agreement. You will note the first email
in the string references a call between Cristina Berrios and Mr. Crotty at DOR. The only problem raised by DOR during its
review was the effective date of the % cent sales tax levy and the levy date set forth in the interlocal agreement. They
did not raise any issue about demucking as an eligible expenditure. At the October 4 meeting, | was privy to the
problem raised by Mr. Crotty in the telephone conversation with Ms. Berrios where the ordinance levy date was

1



discussed, so at that Oct. 4 meeting ] indicated that DOR did not have a problem with the demucking issue. The DOR
email does not mention demucking at all.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state Jaw .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 3:02 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax

Thanks, Scott.

Linda Mannier

Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Meibourne, Florida 32901
(321)952-6300

From: Knox, Scott L

Sent: Tuesday, October 18, 2016 2:55 PM
To: Mannier, Linda

Subject: RE: infrastructure sales tax

Sorry Linda, | got sidetracked. | will get right on it.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 2:54 PM
To: Knox, Scoft L.

Cc: Infantini, Trudie

Subject: FW: infrastructure sales tax

Scott,
The Commissioner is still waiting for this information and she asked me to resend her request.

Thank you,



Linda

Linda Mawnier
Chief L.egisiative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32801
(321)952-6300

From: Mannier, Linda

Sent: Tuesday, October 11, 2016 10:14 AM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: infrastructure sales tax

Scott,

Per Commissioner Infantini’s request, please forward the communication your office received from the Department of
Revenue stating that demucking is a lawful and permitted use of the Infrastructure Sales Tax, per current Florida
Statutes.

Thank you,

Linda

Linda Mannier

Chief Legistative Aide
District 3 Commission Office
1311 E. New Haven Ave,
Melbourne, Florida 32901
(321)852-8300
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COUNTY OF PALM BEACH V.
STATE
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ENGLAND, Justice.

This case is an appeal from a judgment of the Palm Beach County Circuit Court declaring invalid
a $50 million bond issue approved by the voters of Palm Beach County. We have jurisdiction
pursuant to Article V, Section 3(b)(2) of the Florida Constitution.

The trial judge below construed the resolution by which the Palm Beach County Commission
proposed the bond issue as authorizing the use of the proceeds for the unconstitutional purpose
of maintaining beaches and parks, and declared the issue invalid for that reason. He also found
that Chapter 75-471, Laws of Florida, could not cure the complete failure of the county to
publish notice of the bond election in the manner required by Section 100.211, Florida Statutes
(1973), because this curative legislation also authorized the use of the bond proceeds for the
maintenance of beaches and parks. We reverse.

There is no question but that the manner in which the officials of Palm Beach County conducted
the election proceedings surrounding this bond issue was deplorable. Infirmity after infirmity
crept into the bonding process, and ill-considered and equally careless attempts were made to
cure the defects. Nonetheless, the present posture of the matter is that we are obliged to accept or
reject that which the voters of the county overwhelmingly approved. Based on the law presently
in existence in this state, we can fulfill the voters' expectations by validating the bonds, with a
limiting construction placed on the use of the word "maintenance".

Article VII; Section 12 of the Florida Constitution, limits the power of counties to issue bonds to
the two purposes of financing or refinancing capital projects, and to refund outstanding bonds at
a lower interest cost. Bonds cannot be issued for the purpose of non-capital expenditures,:such as
payment of daily maintenance expenses. In this case, the County Commission passed a
resolution which stated in relevant part that the bond proceeds would be used to finance "the cost
of the acquisition, maintenance and preservation of beaches, parks, bicycle trails, parking
facilities, access strips and facilities appertenant (sic) thereto. . . ." If it were clear that references
to "maintenance” were intended to mean constitutionally prohibited non-capital expenditures, we
would have no choice but to affirm the judgment of the trial court. It is far from clear, however.
County Commissioners are presumed to have acted in accordance with their duty to uphold the
Constitution of this state, and this Court is bound to avoid constitutional questions concerning a
statute by severing objectionable phraseology where necessary. In the context of the resolution
the term "maintenance" is not so clear and unambiguous that all would agree it means operating
as opposed to capital expenses. It reasonably can be read to mean "capital maintenance", such as
replacing fallen trees or eroded beaches. When such ambiguity exists, intent is the

touchstone. Before us, the Commission has avowed its intention to use the bond proceeds only
for constitutionally proper capital projects, and after the election it adopted a resolution



validating the election which omitted the word "maintenance”. We accept the averments of the
Commission, cognizant of the fact that if any attempt is made to use bond proceeds in an
improper manner an action for injunctive relief would lie.

Cf. City of Miami v. Kayfetz, 92 So0.2d 798 (Fla. 1957).

State v. Calhoun County, 126 Fla. 376, 170 So. 883 (1936).

Weiss v. Leonardy, 160 Fla. 570, 36 So.2d 184 (1948).

Williams v. Town of Dunnellon, 125 Fla. 114, 169 So. 631 (1936).

As regards the failure to comply with the notice requirements of Section 100.211, this Court has
very clearly stated that after-the-fact validating legislation is perfectly proper to cure procedural
defects. In this case the Legislature in Chapter 75-471 declared the election valid because notice
had been given through the mailing of a sample ballot to all registered voters in the county.
While such substituted notice would not constitute substantial compliance with Section 100.211,
the facts of this case present no grounds for the overruling of established precedent. Our
construction of the term "maintenance" as used by the Commission is also applicable to the use
of that word by the Legislature. We therefore find that the failure to give statutory notice was
cured by subsequent legislative validation.

Coon v. Board of Public Instruction, 203 S0.2d 497 (Fla. 1967) (curative
legislation abrogating a prior legislative mandate setting the percentage of
frecholders required to petition for an election); State v. County of Sarasota, 155
S0.2d 543 (Fla. 1963) (curative legislation directed at defects in statutory
publication of notice requirements).

Chapter 75-471 provides:

"All acts and proceedings in connection with the election held in Palm Beach
County on November 5, 1974, including the failure to publish notice of such
election as required by s. 100.211, Florida Statutes, since notice of such election
was in fact given by the mailing of sample ballots to all registered voters, to
authorize the issuance of bonds of Palm Beach County, for the purpose of
providing funds for financing the costs of acquisition and maintenance of beaches
and parks are hereby ratified, validated, and confirmed and said election is
declared to be legal and valid in all respects."”

For the reasons stated, the judgment of the Palm Beach County Circuit Court is reversed and this
case is remanded for further proceedings not inconsistent with this decision.

It is so ordered.
OVERTON, C.J., and ADKINS, SUNDBERG and HATCHETT, JJ., concur.
BOYD, J., dissents with an opinion with which ROBERTS, J., concurs.



BOYD, Justice (dissenting).

I cannot agree with the majority that validity was breathed into the bond issue by Chapter 75-
471, Laws of Florida.

Article VII, Section 12 of the Florida Constitution does not include maintenance within the
purposes to which it limits local bonds. County Commission Resolution 74-783, which called for
the bond issue, states that the funds from sale of bonds shall be used "for the purpose of
financing the cost of the acquisition, maintenance and preservation of beaches, parks, bicycle
trails, parking facilities, access strips and facilities appertenant [sic] thereto for the residents of
Palm Beach County." Minutes of the meeting indicate the Commission, in adopting the above
resolution, intended that portions of the money be used for maintenance purposes. The question
presented to the voters did not state directly that the proceeds from bond sales would be used for
maintenance, but stated the bonds would be issued pursuant to the resolution. Reference to the
resolution constituted an indirect inclusion in the question before the voters of maintenance as an
expenditure of the bond proceeds. The Legislature, in the enactiment of the special curative
statute, Chapter 75-471, referred to the bonds as providing funds for financing the costs of
acquisition and maintenance of beaches and parks.

It is clear to me that the voters must have thought proceeds from the bonds would be used for the
unconstitutional purpose of maintenance and that the Legislature's attempt to breathe validity
into the bond issue was likewise unconstitutional.

Aside from the constitutional problems, other errors were committed in the bond process.
Resolution 74-783 directed that the clerk should publish notice of the bond election to be held on
November 5, 1974, once each week for four consecutive weeks, the first publication to be not
less than thirty days prior to the date of the election as required by Section 100.211, Florida
Statutes (1973). No such notice was ever published.

The leamned circuit judge found that county officials and the news media at all levels informed
the residents of the County of the coming bond election, including the mailing of one sample
ballot to each home having one or more registered voters. Nevertheless, the court found that
complete failure of statutory notice constituted a fatal and incurable defect in the bond issue
rendering it invalid.

The trial court relied heavily upon Ist Tax Dist. No. 1 of Duval County v. State, Florida, et

al., 123 So0.2d 315 (Fla. 1960), where only one publication of notice of a bond election was
made. This Court held the bond issue invalid because of failure to comply with the statutory
requirement of four weekly notices. The trial court's decision is buttressed by State ex rel. Pope

v. Shields, 140 So.2d 144 (Fla. 1st DCA 1962), where the Court held that publication of notice of
a town incorporation election in three issues of a weekly newspaper did not constitute substantial
compliance with a Special Act of the Legislature which provided for the election procedure and
called for notice to be published once a week in a local newspaper for four consecutive weeks.

Appellant relies upon State v. County of Sarasota, 155 S0.2d 543 (Fla. 1963), where this Court
held a bond issue valid based upon substantial compliance with the same statutory notice
requirements at issue here.



"The publication in question was first made thirty-five days before the election
and was made once each week for five weeks before the election, the first two
weeks of the period of publication and the last three weeks. In fact, in the last
three weeks, publication was made every day for fifteen days. However, on
account of a cause which the publisher has not been able to determine, one
publication of the formal notice was not made during the week of March 4." at
545.

That case is not at all similar to this case. Here statutory notice was not published once. Instead
the election was publicized by public officials and the news media. To permit statutory notice to
be substituted by other types of notice gives rise to an impossible task as to what forms and
degrees will be sufficient to constitute substantial compliance. Most informed citizens expect
legal notices to appear as items so designated in newspapers of general circulation. Thus, as the
majority recognizes, the efforts of the County officials did not constitute substantial compliance
with statutory requirements.

The entire bonding process was riddled with errors. Approval of this bond issue lowers the

standards for the issuance of bonds to such an extent that from now on it will be difficult to
disapprove bond issues regardless of how defective and regardless of obvious constitutional
violations.

I dissent from the opinion of the majority and I would affirm the order of dismissal by the Circuit
Court.

ROBERTS, J., concurs,
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The 2016 Florida Statutes

Title XiV Chapter 212 View Entire Chapter
TAXATION AND FINANCE  TAX ON SALES, USE, AND OTHER TRANSACTIONS

212.055 Discretionary sales surtaxes; legislative intent; authorization and use of proceeds.—t is the
legislative intent that any authorization for imposition of a discretionary sales surtax shall be published in the Florida
Statutes as a subsection of this section, irrespective of the duration of the levy. Each enactment shall specify the
types of counties authorized to levy; the rate or rates which may be imposed; the maximum length of time the
surtax may be imposed, if any; the procedure which must be followed to secure voter approval, if required; the
purpose for which the proceeds may be expended; and such other requirements as the Legislature may provide.
Taxable transactions and administrative procedures shall be as provided in's. 212.054.

{1) CHARTER COUNTY AND REGIONAL TRANSPORTATION SYSTEM SURTAX.—

(a) Each charter county that has adopted a charter, each county the government of which is consolidated with
that of one or more municipalities, and each county that is within or under an interlocal agreement with a regional
transportation or transit authority created under chapter 343 or chapter 349 may levy a discretionary sales surtax,
subject to approval by a majority vote of the electorate of the county or by a charter amendment approved by a
majority vote of the electorate of the county.

(b) The rate shall be up to 1 percent.

{c) The proposal to adopt a discretionary sales surtax as provided in this subsection and to create a trust fund
within the county accounts shatl be placed on the ballot in accordance with law at a time to be set at the discretion
of the governing body.

(d) Proceeds from the surtax shall be applied to as many or as few of the uses enumerated below in whatever
combination the county commission deems appropriate:

1. Deposited by the county in the trust fund and shall be used for the purposes of development, construction,
equipment, maintenance, operation, supportive services, including a countywide bus system, on-demand
transportation services, and related costs of a fixed guideway rapid transit system;

2. Remitted by the governing body of the county to an expressway, transit, or transportation authority created
by law to be used, at the discretion of such authority, for the development, construction, operation, or maintenance
of roads or bridges in the county, for the operation and maintenance of a bus system, for the operation and
maintenance of on-demand transportation services, for the payment of principal and interest on existing bonds issued
for the construction of such roads or bridges, and, upon approval by the county commission, such proceeds may be
pledged for bonds issued to refinance existing bonds or new bonds issued for the construction of such roads or
bridges;

3. Used by the county for the development, construction, operation, and maintenance of roads and bridges in the
county; for the expansion, operation, and maintenance of bus and fixed guideway systems; for the expansion,
operation, and maintenance of on-demand transportation services; and for the payment of principal and interest on
bonds issued for the construction of fixed guideway rapid transit systems, bus systems, roads, or bridges; and such
proceeds may be pledged by the governing body of the county for bonds issued to refinance existing bonds or new
bonds issued for the construction of such fixed guideway rapid transit systems, bus systems, roads, or bridges and no
more than 25 percent used for nontransit uses; and

4. Used by the county for the planning, development, construction, operation, and maintenance of roads and
bridges in the county; for the planning, development, expansion, operation, and maintenance of bus and fixed
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guideway systems; for the planning, development, construction, operation, and maintenance of on-demand
transportation services; and for the payment of principal and interest on bonds issued for the construction of fixed
guideway rapid transit systems, bus systems, roads, or bridges; and such proceeds may be pledged by the governing
body of the county for bonds issued to refinance existing bonds or new bonds issued for the construction of such fixed
guideway rapid transit systems, bus systems, roads, or bridges. Pursuant to an interlocal agreement entered into
pursuant to chapter 163, the governing body of the county may distribute proceeds from the tax to a municipality, or
an expressway or transportation authority created by law to be expended for the purpose authorized by this
paragraph. Any county that has entered into interlocal agreements for distribution of proceeds to one or more
municipalities in the county shall revise such interlocal agreements no less than every 5 years in order to include any
municipalities that have been created since the prior interlocal agreements were executed.

{(e) Asused in this subsection, the term “on-demand transportation services” means transportation provided
between flexible points of origin and destination selected by individual users with such service being provided at a
time that is agreed upon by the user and the provider of the service and that is not fixed-schedule or fixed-route in
nature.

(2) LOCAL GOVERNMENT INFRASTRUCTURE SURTAX.—

(a)1. The governing authority in each county may levy a discretionary sales surtax of 0.5 percent or 1 percent.
The levy of the surtax shall be pursuant to ordinance enacted by a majority of the members of the county governing
authority and approved by a majority of the electors of the county voting in a referendum on the surtax. If the
governing bodies of the municipalities representing a majority of the county’s population adopt uniform resolutions
establishing the rate of the surtax and calling for a referendum on the surtax, the levy of the surtax shall be placed
on the ballot and shall take effect if approved by a majority of the electors of the county voting in the referendum
on the surtax.

2. If the surtax was levied pursuant to a referendum held before July 1, 1993, the surtax may not be levied
beyond the time established in the ordinance, or, if the ordinance did not limit the period of the levy, the surtax
may not be levied for more than 15 years. The levy of such surtax may be extended only by approval of a majority
of the electors of the county voting in a referendur on the surtax.

{b) A statement which includes a brief general description of the projects to be funded by the surtax and which
conforms to the requirements of s. 101.161 shall be placed on the batlot by the governing authority of any county
which enacts an ordinance calling for a referendum on the levy of the surtax or in which the governing bodies of the
municipalities representing a majority of the county’s pepulation adopt uniform resolutions calling for a referendum
on the surtax. The following question shall be placed on the ballot:

FOR the -cent sales tax
AGAINST the -cent sales tax

{c) Pursuant to s. 212.054(4), the proceeds of the surtax levied under this subsection shall be distributed to the
county and the municipalities within such county in which the surtax was collected, according to:

1. Aninterlocal agreement between the county governing authority and the gaverning bodies of the
municipalities representing a majority of the county’s municipal population, which agreement may include a school
district with the consent of the county governing authority and the governing bodies of the municipalities
representing a majority of the county’s municipal population; or

2. If there is no interlocal agreement, according to the formula provided in 5. 218.62.

Any change in the distribution formula must take effect on the first day of any month that begins at least 60 days
after written notification of that change has been made to the department,

(d) The proceeds of the surtax authorized by this subsection and any accrued interest shall be expended by the
school district, within the county and municipalities within the county, or, in the case of a negotiated joint county
agreement, within another county, to finance, plan, and construct infrastructure; te acquire any interest in land for
public recreation, conservation, or protection of natural resources or to prevent or satisfy private property rights
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claims resulting from {imitations imposed by the designation of an area of critical state concern; to provide loans,
grants, or rebates to residential or commercial property owners who make energy efficiency improvements to their
residentiat or commercial property, if a local government ordinance authorizing such use is approved by referendum;
or to finance the closure of county-owned or municipally owned solid waste landfills that have been closed or are
required to be closed by order of the Department of Environmental Protection. Any use of the proceeds or interest for
purposes of landfill closure before July 1, 1993, is ratified. The proceeds and any interest may not be used for the
operational expenses of infrastructure, except that a county that has a population of fewer than 75,000 and that is
required to close a landfill may use the proceeds or interest for long-term maintenance costs associated with landfill
closure. Counties, as defined in s. 125.011, and charter counties may, in addition, use the proceeds or interest to
retire or service indebtedness incurred for bonds issued before July 1, 1987, for infrastructure purposes, and for
bonds subsequently issued to refund such bonds. Any use of the proceeds or interest for purposes of retiring or
servicing indebtedness incurred for refunding bonds before July 1, 1999, is ratified.

1. For the purposes of this paragraph, the term “infrastructure” means:

a. Any fixed capital expenditure or fixed capital outlay associated with the construction, reconstruction, or
improvement of public facilities that have a life expectancy of 5 or more years, any related land acquisition, land
improvement, design, and engineering costs, and all other professional and related costs requitred to bring the public
facilities into service. For purposes of this sub-subparagraph, the term “pubtic facilities” means facilities as defined
ins. 163.3164(38), s. 163.3221(13), or s. 189.012(5), regardless of whether the facilities are owned by the local
taxing authority or another governmental entity.

b. A fire department vehicie, an emergency medical service vehicle, a sheriff’s office vehicle, a police
department vehicle, or any cther vehicle, and the equipment necessary to outfit the vehicle for its official use or
equipment that has a life expectancy of at least 5 years.

c. Any expenditure for the construction, lease, or maintenance of, or provision of utilities or security for,
facilities, as defined ins. 29.008.

d. Any fixed capital expenditure or fixed capital outlay associated with the improvement of private facilities
that have a life expectancy of 5 or more years and that the owner agrees to make available for use on a temporary
basis as needed by a local government as a public emergency shelter or a staging area for emergency response
equipment during an emergency officially declared by the state or by the local government under s. 252.38. Such
improvements are limited to those necessary to comply with current standards for public emergency evacuation
shelters. The owner must enter into a written contract with the local government providing the improvement funding
to make the private facility available to the public for purposes of emergency shelter at no cost to the local
government for a minimum of 10 years after completion of the improvement, with the provision that the obligation
will transfer to any subsequent owner until the end of the minimum period.

e. Any land acquisition expenditure for a residential housing project in which at least 30 percent of the units are
affordable to individuals or families whose total annual household income does not exceed 120 percent of the area
median income adjusted for household size, if the land is owned by a local government or by a special district that
enters into a written agreement with the local government to provide such housing. The local government or special
district may enter into a ground lease with a public or private person or entity for nominal or other consideration for
the construction of the residential housing project on land acquired pursuant to this sub-subparagraph.

2. For the purposes of this paragraph, the term “energy efficiency improvement” means any energy conservation
and efficiency improvement that reduces consumption through conservation or a more efficient use of electricity,
natural gas, propane, or other forms of energy on the property, including, but not limited to, air sealing; installation
of insutation; installation of energy-efficient heating, cooling, or ventilation systems; installation of solar panels;
building modifications to increase the use of daylight or shade; replacement of windows; installation of energy
controls or energy recovery systems; installation of electric vehicle charging equipment; installation of systems for
natural gas fuel as defined in s, 206.9951; and instatlation of efficient lighting equipment.

3. Notwithstanding any other provision of this subsection, a local government infrastructure surtax imposed or
extended after July 1, 1998, may allocate up to 15 percent of the surtax proceeds for deposit into a trust fund within
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the county’s accounts created for the purpose of funding economic development projects having a general public
purpose of improving local economies, including the funding of operational costs and incentives related to economic
development. The ballot statement must indicate the intention to make an allocation under the authority of this
subparagraph.

(e} School districts, counties, and municipalities receiving proceeds under the provisions of this subsection may
pledge such proceeds for the purpese of servicing new bond indebtedness incurred pursuant to law. Local
governments may use the services of the Division of Bond Finance of the State Board of Administration pursuant to
the State Bond Act to issue any bonds through the provisions of this subsection. Counties and municipalities may join
together for the issuance of bonds authorized by this subsection,

(fy1.  Notwithstanding paragraph (d), a county that has a population of 50,000 or less on April 1, 1992, or any
county designated as an area of critical state concern on the effective date of this act, and that imposed the surtax
before July 1, 1992, may use the proceeds and interest of the surtax for any public purpose if:

a. The debt service obligations for any year are met;

b. The county’s comprehensive plan has been determined to be in compliance with part il of chapter 163; and

c. The county has adopted an amendment to the surtax ordinance pursuant to the procedure provided in s.
125.66 authorizing additional uses of the surtax proceeds and interest.

2. A municipality located within a county that has a population of 50,000 or less on April 1, 1992, or within a
county designated as an area of critical state concern on the effective date of this act, and that imposed the surtax
before July 1, 1992, may not use the proceeds and interest of the surtax for any purpose other than an infrastructure
purpose authorized in paragraph (d) unless the municipality’s comprehensive plan has been determined to be in
compliance with part || of chapter 163 and the municipality has adopted an amendment to its surtax ordinance or
resolution pursuant to the procedure provided in s. 166.041 authorizing additional uses of the surtax proceeds and
interest. Such municipality may expend the surtax proceeds and interest for any public purpose authorized in the
amendment.

3. Those counties designated as an area of critical state concern which qualify to use the surtax for any public
purpose may use only up to 10 percent of the surtax proceeds for any public purpose other than for infrastructure
purposes authorized by this section. A county that was designated as an area of critical state concern for at least 20
consecutive years prior to removal of the designation, and that qualified to use the surtax for any public purpose at
the time of the removal of the designation, may continue to use up to 10 percent of the surtax proceeds for any
public purpose other than for infrastructure purposes for 20 years following removal of the designation,
notwithstanding subparagraph (a)2. After expiration of the 20-year period, a county may continue to use up to 10
percent of the surtax proceeds for any public purpose other than for infrastructure if the county adopts an ordinance
providing for such continued use of the surtax proceeds.

(g) Notwithstanding paragraph (d), a county having a population greater than 75,000 in which the taxable value
of real property is less than 60 percent of the just value of real property for ad valorem tax purposes for the tax year
in which an infrastructure surtax referendum is placed before the voters, and the municipatities within such a
county, may use the proceeds and interest of the surtax for operation and maintenance of parks and recreation
programs and facilities established with the proceeds of the surtax throughout the duration of the surtax levy or
while interest earnings accruing from the proceeds of the surtax are available for such use, whichever period is
longer,

(h) Notwithstanding any other provision of this section, a county shall not levy local option sales surtaxes
authorized in this subsection and subsections (3), {4), and (5) in excess of a combined rate of 1 percent.

(3)  SMALL COUNTY SURTAX.—

(a) The governing authority in each county that has a population of 50,000 or less on April 1, 1992, may levy a
discretionary sales surtax of 0.5 percent or 1 percent. The levy of the surtax shall be pursuant to ordinance enacted
by an extraordinary vote of the members of the county governing authority if the surtax revenues are expended for
operating purposes. If the surtax revenues are expended for the purpose of servicing bond indebtedness, the surtax
shall be approved by a majority of the electors of the county voting in a referendum on the surtax.
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Mannier, Linda

From: Infantini, Trudie

Sent: Friday, August 19, 2016 3:.51 PM

To: Knox, Scott L

Cc: Mannier, Linda; Helton, Lori

Subject: RE: Response to your question re use of 1/2 cent sales tax for de-mucking
Scott,

Thank you for getting back to me. | didn’t want to put something out to a vote that was not legally permissible.
Trudie

TRUDIE INFANTINI, CPA

DISTRICT 3 COUNTY COMMISSIONER
1311 E. NEW HAVEN AVENUE
MELBOURNE, FL. 32901
321-952-6300

From: Knox, Scott L

Sent: Thursday, August 18, 2016 3:36 PM

To: Infantini, Trudie

Cc: Barfieid, Jim; Fisher, Robin; Anderson, Andy; Smith, Curt; Alward, Elizabeth M; Newell, Marcia; Stern, Danielle;
Woodard, Patrick; Whitten, Stockton E; Barker, Virginia H; Bentley, Eden; Berrios, Cristina; Nelson, Shelley J
Subject: Response to your question re use of 1/2 cent sales tax for de-mucking

Trudie:

You have asked for case law and any other law supporting my opinion that the % cent local government
infrastructure sales surtax can be used for de-mucking the Indian River Lagoon. In essence, you are asking
whether expenditures on de-mucking would constitute capital expenditures for the purposes of the applicable

sales tax statute, section 212.055(2), Fla. Stat. ,
—&nwt fsste lauussuat

The applicable case law is the Florida Supreme Court decision in County of Palm Beach v. State, 342 So. 2d 56
(Fla. 1976), the holding from which is set forth below. In that case the court framed the issue as follows:

“Article VII, Section 12 of the Florida Constitution, limits the power of counties to issue bonds to the
two purposes of financing or refinancing capital projects, and to refund outstanding bonds at a lower
interest cost. Bonds cannot be issued for the purpose of non-capital expenditures, such as payment of
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daily maintenance expenses. In this case, the County Commission passed a resolution which stated in

relevant part that the bond proceeds would be used to finance "the cost of the acquisition,
C maintenance and preservation of beaches, parks, bicycle trails, parking facilities, access strips and

facilities appertenant (sic) thereto .. .." Roaclu sy — no + +Hne oceon

Logoor s BeRAA 2 grucu(aust .

Article VII, Section 12 of the Florida Constitution states: “Counties, school districts, municipalities, special
districts and local governmental bodies with taxing powers may issue bonds, certificates of indebtedness or
any form of tax anticipation certificates, payable from ad valorem taxation and maturing more than twelve
months after issuance only: (a) to finance or refinance capital projects authorized by law and only when
approved by vote of the electors who are owners of freeholds...” The term “capitai projects” is not defined in
the Florida Constitution.

The issue, therefore, was whether the bonds were valid under the state constitution because the bond
resolution passed by the County Commission authorized the use of bond proceeds for “maintenance” of
beaches, parks...and facilities appurtenant thereto”. That is, the issue was whether “maintenance”
constituted a “capital project” which is the only purpose for which bonds could legally be issued under the Art.
VI, Section 12—which does not define the term “capital project”.

AT . = L. . - 7
Kn oveigrning a lower court dﬁiision ﬂndiﬁg the bonds violated the “capital project” requirement, the Court ,_f

held the term “maintenance” as used in the bond resolution necessarily meant “capital maintenance” because
the constitutional provision limited bond financing to “capital projects”. In other words, the court found that
“capital maintenance” constitutes a “capital project.” In so doing, the Court gave two examples of what it
meant by “capital maintenance—beach re-nourishment and replacement of fallen trees. Here is what the
opinion said about “capital maintenance”:
_—
“If it were clear that references to "maintenance" were intended to mean constitutionally prohibited
non-capital expenditures, we would have no choice but to affirm the judgment of the trial court. It is
far from clear, however. County Commissioners are presumed to have acted in accordance with their
duty to uphold the Constitution of this state, and this Court is bound to avoid constitutional questions
concerning a statute by severing objectionable phraseology where necessary. In the context of the
resolution the term "maintenance” is not so clear and unambiguous that all would agree it means
operating as opposed to capital expenses. It reasonably can be read to mean "capital maintenance",
such as replacing fallen trees or eroded beaches.” County of Palm Beach v. State, 342 So. 2d 56 (Fla.
1976)  spnd on hesda oL trees g ‘OL(LG‘& |r\C)‘i~ Sar—e. as
| . b -~ (@
Sk ey célta phe:

In short, the Florida Supreme Court precedent mc[udes ntenance as a species of “capital project”
within the meaning of the Constitution. Thus a “capital expenditure” or a “capital outlay” (undefined terms)
for the improvement of infrastructure—defined in section 212.055(2){d)1. Fla. Stat as “improvement of publie
facilities that have a life expectancy of 5 or more years”—would include expenditures on “capital
maintenance”. Indeed, the interpretation that capital maintenance is also a capital project that would require
capital expenditures is evidenced by Bond Counsel’s statement in the email below that “mast CPA firms treat
significant canal dredging and the like as capital and we have financed those costs in the past so this Ilkéﬁ—‘

should not be a problem.”

Apart from the Florida Supreme Court and Bond Counsel views, the sales tax statute itself would clearly

include de-mucking within the term “publit facility,” the improvement costs for which can be paid with the %

cent sales tax. In section 212.055(2)(d)1.a. “Public facilities” is defined as including the definition of that term

as it appears in section 163.3221(13), Fla. Stat., which statute reads: “Public facilities means major capita
Te—
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improvements, including, but not limited to, transportation, sanitary sewer, solid waste, drainage, potable
water, educational, parks and recreational, and health systems and facilities...”

Restating the statutory definition as applied solely to recreational capital improvements, the sales tax statute €1t
definition of “public facilities” means major recreational capital improvements--which necessarily include w‘;;g_
dredging muck for the restoration of the Indian River Lagoon because the lagoon is unquestionably used for 9};3@#-
recreational purposes. )4' marzg{—mhé}_c;a f\,{ Carwni be used A9 /)F‘/ vale Igwpw@

Orfscad aacr . [.€ = pusupess |
That de-mucking of the Indian River Lagoon by dredging is both capital maintenance and a major recreational

capital improvement, as opposed to recurring maintenance, is made clear by the Save Our Lagoon Project Plan
which proposes that the bulk of the projected $340 million in sales tax revenue will go toward WL

1) dredging and removing 50+ years of accumulated and environmentally destructive “muck” located in Df'f“**‘u"y
various parts of the lagoon; 2) the construction of natural water filtration projects; and 3) the construction of [y@m
stormwater capital improvements to improve water quality by reducing stormwater runoff that would

contribute to future muck accumulation. Within the 10 year period during which the sales tax is levied, de-
mucking, shoreline natural filtration projects and stormwater projects are not expected to reoccur in any area

of the lagoon in which they are completed.

If there is any lingering doubt about whether “capital expenditures” of sales tax revenues for “major
recreational capital improvements” constituting “public facilities”, as defined in section 212.055(2) Fla. Stat.
can include the cost of de-mucking to restore the recreational viability of the Indian River Lagoon, | would
refer you to chapter 259, Fla. Stat. which addresses the state policy “protecting air, land, and water quality;
promoting water resource development to meet the needs of natural systems and citizens of this state;
promoting restoration activities on public lands; and providing lands for natural resource-based recreation...”
and expresses “the Legislature’s intent that lands acquired for conservation and recreation purposes be
managed in such a way as to protect or restore their natural resource values, and provide the greatest

benefit, including public access, to the citizens of this state.”
_—See Sadule

The definition of the term “capital improvement or capital expenditure” in chapter 259 sheds light on what
the Legislature was referring to when it used the undefined term “capital expenditure” in section
212.055(2)(d)(1)a. and the undefined term “capital improvements” which is incorporated into
212.055(2)(d)1.a as part of the 163.3221(13) definition of “public facilities” [The phrase “capital
improvements” is not defined in 163.3221(13)]. For conservation and recreation purposes, section 259.03(3)
defines “capital improvements” as follows:
FS 259,03 “Land ceqrcachos for covmgecvahon. M At Cheatron'’
“Capital improvement” or “capital project expenditure” means those activities relating to
the acquisition, restoration, public access, and recreational uses of such lands, water areas, and
related resources deemed necessary to accomplish the purposes of this chapter. Eligible activities
include, but are not limited to: the initial removal of invasive plants; the construction, improvement,
enlargement or extension of facilities’ signs, firelanes, access roads, and trails; or any other activities
that serve to restore, conserve, protect, or provide public access, recreational opportunities, or
necessary services for land or water areas.

Clearly, the Legislature contemplated that, as applied to conservation and recreation lands (which clearly
includes submerged lands), “capital improvements” for which “capital project expenditures” can be made
include “any activities that serve to restore, conserve, protect or provide access to recreational opportunities
for waters areas” (submerged lands).



It should also be noted that, under subsection 212.055(2)(g) Fla. Stat. (set forth in the email string below) any
operational maintenance costs for SOLPP stormwater projects, natural filtration projects or other lagoon
restoration projects financed by the % cent sales tax can also be paid from the % cent sales tax, as well as the
cost of property owner education programs designed to raise property owner’s awareness of steps they can
take to prevent re-introduction of lawn fertilizers, clippings and other polluted stormwater runoff into the
fagoon, all of which have been contributors to the existing muck problem created over the past 50+ years.

Below is the email string between Bond Counsei and myself. 1 would also point out that the findings section of
the proposed lagoon referendum/sales tax Ordinance address the issue you have raised in great detail,
including a state agency’s very broad interpretation of the highlighted language found in 212.055(2)(g) (set
forth below).

RE: Indian River

Miller, Steve <smiller@ngn-tampa.com>

Mon 8/15/2016 5:25 BM
Knox, Scott L
Wilson, Shannon L; Cummings, Cathleen; Bentley, Eden

tred you guys had looked into this already. We just didn’t know what the remediation/capital improvement
might entail. In addition to the state law issue, under the federal tax laws, proceeds of tax-exempt debt must be
used for capital expenditures. Federal tax authority generally defers to the issuing entity’s own accounting

treatment of the expenditure. To that end, if the County intends to issued tax-exempt bonds for any of these
costs we would need to see how the County’s accountants would treat such expenditures — capital or non-
capital. Most CPA firms treat significant canal dredging and the like as capital and we have financed thase costs
mast so this likely should not be a problem but we probably will want to discuss with finance at seme

- paoint. _bs_r_.,‘-mr"‘_‘_“_‘__________
— === N ———

Giblin &
Nickerson-

Steven E. Miller, Esq. \
Nabors, Giblin & Nickerson, P.A.

2502 Rocky Point Drive, Suite 1060

Tampa, Florida 33607

Phone 813/281-2222
Fax 813/281-0129 \

smiller@ngn-tampa.com

ettorney-client privilege and intended only for the use of the intended reclpients. If the reader of this message is not an intended recipient, you are
hereby notifled that any review, use, dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify me Immediotely of the error by return e-mail and please permanently remave any coples of this messoge from
your system and do not retoin any copies, whether in electronic or physicof form or otherwise, N

From: Knox, Scott L [mailto:Scott . Knox@brevardfl.qov]
Sent: Monday, August 15, 2016 5:12 PM
To: Miller, Steve




Sand on fo,emd
fotally o Llerect
Cc: Wilson, Shannon L; Cummings, Cathleen; Bentley, Eden

Subject: RE: Indian River H‘/M‘, W f 00~ l:o u/_uzﬂ Car

I am familiar with the statute, Steve. And as you know, the Supreme Court has indicated

that infrastructure includes capital maintenance. It is my opinion that removing 50 years of
accumulated muck in identified pockets within the Indian River (constituting 70% of the project cost)
qualifies as “capital maintenance” on a recreation facility-- like replacement of sand on an eroded beach
or replacement of fallen trees in a park. A recreation facility constitutes a public facility within the
meaning of the statutory definition, particularly in Brevard where there are about 100+ parks abutting
the lagoon and three causeways crossing the lagoon with which passive (and active) recreation activities
in the lagoon are or can be associated in Brevard County alone.

More importantly, there is a rarely used section of the sales surtax law that autharizes the use of surtax
J facilities gstablished

funds for operations and maintenance of parks and recreation programs, f

with th eds of the surtax. Because Brevard County, per%aps uniquely among the 67 counties
(Tﬁﬁ%%ﬁ—ﬁ—m—{ﬁf'ﬁﬁpe charter cap) qualifies under the ratio established in that statute, I have
concluded the statute also authorizes operations and maintenance of recreation programs associated
with the Lagoon.

Subsection 212.055(2)(g):
(g) Notwithstanding paragraph (d), a county having a population greater than 75,000 in which the
taxable value of real property is less than 60 percent of the just value of real property for ad valorem tax
purposes for the tax year in which an infrastructure surtax referendum is placed before the voters, and
| the municipalities within such a county, may use ceeds and interest of the surtax for operation

and maintenance of parks and recreation programs and facilities established with the proceeds of the
surtax throughout the duration of the surtax levy 1le interest earnings accruing from the proceeds o

J /_(ne surtax are available for such use, whichever period is Tonger. T~

L

«

County of Palm Beach v. State, 342 So. 2d 56 (Fla. 1976) — Pond 1sSue {gusiut -

“If it were clear that references to "maintenance” were intended to mean constitutionally prohibited non-
capital expenditures, we would have no choice but to affirn the judgment of the trial court. It is far from clear,
however. County Commissioners are presumed to have acted in accordance with their duty to uphoid the
Constitution of this state, and this Court is bound to avoid constitutional questions concerning a statute by
severing objectionable phraseology where necessary. In the context of the resolution the term
"maintenance"” is not so clear and unambiguous that all would agree it means operating as opposed to
capital expenses. It reasonably can be read to mean "capita) maintenance”, such as replacing fallen trees

or eroded beaches. —Pa(l-ef\ “ree s of = . o T e ”Zw S
He 15,10( ace
-__-‘“—_‘-_--""‘—-.

Scott L. Knox, Brevard County Attorney

2725 Judge Fran Jamieson Way ANOT e E@:?F\Z, TABEN
Melboumne, FL. 32940

, @AV AAe CIp L
(321) 633-2090 %._____________:3

The State of Florida has a broad public records law and a request made under the authority of that Public
Records law may require the disclosure and copying of any email sent to this office unless exempt, privileged
or confidernitial under state faw . '

From: Wilson, Shannon L

Sent: Monday, August 15, 2016 10:33 AM
To: Knox, Scott L

Cc: Miller, Steve; Cummings, Cathleen
Subject: FW: Indian River



Scott,

You are far more invalved in this and in a better position to answer Steve’s questions.

Shannon L. Wilson

Deputy County Attorney

2725 Judge Fran Jamieson Way
Suite 308

Viera, FL 32940

(321) 633-2090

From: Miller, Steve [mailto:smiller@nan-tampa.com]
Sent: Monday, August 15, 2016 10:23 AM

To: Wilson, Shannon L

Subject: Indian River

I saw the article noting that the County intends to put an infrastructure sales surtax on the ballot for
remediating the Indian River Lagoon. Do you know what kind of capital improvements are to be financed with
the surtax? As you know, the statute requires the surtax proceeds to be used for “infrastructure” as defined in
e statute. The definition means fixed capital expenditures or fixed capital outlay associated with the
construction, reconstruction or improvement of public facilities that have a life expectancy of 5 years or more.

e ————

- ———————a

Nabors
Giblin &

Nickerson.

Steven E. Miller, Esq.

Nabors, Giblin & Nickerson, P.A.
2502 Rocky Point Drive, Suite 1060
Tampa, Florida 33607

Phone 813/281-2222

Fax 813/281-0129
smiller{@ngn-tampa.com

The information and alf attochments contained in this electronic communication are legally privileged and confidential informotion, subject to the
attorney-client privilege and intended only for the use of the intended recipients. If the reader of this message is not an intended recipient, you are
hereby notified that any review, use, dissemination, distribution or copying of this communicotion Is strictly prohibited. If you have received this
comrmunication in errof, please notify me immediately of the error by return e-mail and please permenently remove any copies of this message from
your system and do not retain ony copies, whether in electronic or physice! form or otherwise,

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Infantini, Trudie

Sent: Wednesday, August 17, 2016 2:32 PM

To: Lewis, Sally A; Mannier, Linda; Helton, Lori; Knox, Scott L; dberman@floridatoday.com
Subject: Re: 2nd changes to the 8-23-16 Advanced Agenda
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Dear Scott,

I am very concerned about the forward motion of this agenda item. Please provide me the AGO, the
case law, the anything you have supporting the use of the referendum proceeds to be used for de-
mucking the lagoon. I genuinely believe this is not a permitted use and we are defrauding the public
but I will stand corrected if presented with persuasive supporting documentation. :

Thanks for getting right on this,
Trudie

Trudie Infantini, CPA

District 3 County Commissioner
1311 E. New Haven Avenue
Melbourne, FL 32901

From: Lewis, Sally A

Sent: Wednesday, August 17, 2016 2:06:19 PM

To: Advanced Agenda; CGroup; CNTYATY_Staff; CNTYMGR_Staff

Cc: Christine Mulligan; Deborah Thomas (deborah.thomas@brevardclerk.us); Donna Scott; Kimberly Powell
(kimberly.powell@brevardclerk.us); Tammy Rowe (Tammy.Rowe@brevardclerk.us)

Subject: 2nd changes to the 8-23-16 Advanced Agenda

Attached are the 2™ changes to the advanced agenda.
Also, please note — Delete BCR # 20160612 from Item Il D 1. This has already been approved by the Board.

Thank you,
Sally

Sally Lewis

2725 Judge Fran Jamieson Ulay
Viera, Fl- 32940
327-633-2070
Sally-lewis@brevardecounty: us

Sally-lewis@brevardfi-gov

Under Florida law, all correspondence sent to the County Manager’s Office, which is not exempt or confidential pursuant to
Chapter 119 of the florida Statutes, is public record- If you do not want the public record contents of your e~mail or your
e-mail address to be provided to the public in response to a public records request, please do not send electronic mail to
this entity. Instead, contact this office by phone or in writing:

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .



From: Infantini, Trudie

Sent: Wednesday, August 17, 2016 2:32 PM

To: Lewis, Sally A; Mannier, Linda; Helton, Lori; Knox, Scott L; dberman@floridatoday.com
Subject: Re: 2nd changes to the 8-23-16 Advanced Agenda

Dear Scott,

I am very concerned about the forward motion of this agenda item. Please provide me the AGO, the
case law, the anything you have supporting the use of the referendum proceeds to be used for de-
mucking the lagoon. I genuinely believe this is not a permitted use and we are defrauding the public
but I will stand corrected if presented with persuasive supporting documentation.

Thanks for getting right on this,
Trudie

Trudie Infantini, CPA

District 3 County Commissioner
1311 E. New Haven Avenue
Melbourne, FL 32901

From: Lewis, Sally A

Sent: Wednesday, August 17, 2016 2:06:19 PM

To: Advanced Agenda; CGroup; CNTYATY_Staff; CNTYMGR_Staff

Cc: Christine Mulligan; Deborah Thomas (deborah.thomas@brevardclerk.us); Donna Scott; Kimberly Powell
(kimberly.powell@brevardclerk.us); Tammy Rowe {Tammy.Rowe @brevardclerk.us)

Subject: 2nd changes to the 8-23-16 Advanced Agenda

Attached are the 2" changes to the advanced agenda.

Also, please note — Delete BCR # 20160612 from Item Il D 1. This has already been approved by the Board.
Thank you,

Sally

Sally lLewis

2725 Judge Fran Jamieson Way
Viera, FI» 32940
3271-633-2070
Sally-lewis@brevardcounty-us
Sally: lewis@brevardfl-qov

Under Florida Jaw, all correspondence sent to the County Manager’s Office, which is not exempt or confidential pursuant to
Chapter 119 of the Florida Statutes, is public record: [f you do not want the public record contents of your e-mail or your
e-mail address to be provided to the public in response to a public records request, please do not send electronic mail to
this entity [Instead, contact this office by phone or in writing-
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MINUTES OF THE MEETING OF THE BOARD OF COUNTY COMMISSIONERS
BREVARD COUNTY, FLORIDA

3:30 PM
The Board of County Commissioners of Brevard County, Florida, met in regular session on August 16, 2016 at 3:45 PM

in the Government Center Commission Room, Building C, 2725 Judge Fran Jamieson Way, Viera, Florida.

CALL TO ORDER

Attendee Name Title o . Status | Arrived
Robin Fisher Commissioner District 1 Excused
Jim Barfield Chairman/Commissioner District 2 - Excused
Trudie Infantini - Commissioner District 3 Present [
Curt Smith * Vice Chairman/Commissioner District 4 Present !
Andy Anderson * Commissioner District 5 Present
INVOCATION

The invocation was given by Commissioner Smith,

PLEDGE OF ALLEGIANCE

Commissioner Smith led the assembly in the Pledge of Allegiance,

ITEM Il., COMMISSIONER TRUDIE INFANTINI REPORT, RE BALLOT LANGUAGE FOR NOVEMBER 8, 2016,
REFERENDUM FOR THE ONE-HALF CENT INFRASTRUCTURE SALES TAX TO FUND IMPLEMENATION OF
SAVE OUR LAGOON PROJECT PLAN

Commissioner Infantini stated at the last Board of County Commissioners meeting an Ordinance was passed for ballot
language on November 8, 2016, Referendum for one-half cent infrastructure sales tax to fund implementation of the
Save Our Lagoon Project Plan; she provided the Board with a package and she had tried to present during the last
Board meeting that perhaps it was not a lawful use of the one-half cent sales tax: she stated extra research has turned
up that it is not a permitted use; and the half-cent sales tax cannot be used for demucking. She advised that ballot
language has to be to the Supervisor of Elections, the Monday before the next Tuesday Board meeting: there is not
another Board meeting beforehand to decide this; Florida Statute 212.055 was referenced in the Ordinance and does
not permit what the Statue says being allowed to use the half-cent sales tax for; it is not specifically enumerated and it
cannot be used for that; and in order to overcome that objection, Senator Thad Altman presented a Senate bill to attach
and make it so that demucking could be used if it was used for ecological and beneficial muck removal: Debbie Mayfield,
Florida House Representative for District 54, submitted a similar bill in the House so that muck removal would be added
to Florida Statue Chapter 212; however, the provided package shows those denied; and the Senate bill died in
appropriations and the House bill died in finance, and tax. She advised demucking is not one of the permitted uses of a
Florida Statute; she mentioned Scott Knox, County Attorney, has made a mistake by saying as long as the County fell
within the Statute of having a population greater than 75,000, it could be used for maintenance of a capital project, but
he did not finish telling the rest of the paragraph; and the rest of the paragraph says that it can be used for maintenance
of a project that is put together using the sales tax. She went on to state if the Lagoon was built using the sales tax, the
sales tax cannot be used to demuck it; she does not want to present something to the voters to be put on the ballot to
vote for and then all are disappointed thinking the County is going to do something; she would rather present to them
the stuff that they can do, rather than stuff they cannot do; she thinks the language and the amount required for this
one-half cent sales tax needs to be changed; and right now $300 million is being asked for and $2 million is for
demucking. She suggested to rescind it or reduce how much is going to be collected, and change the ballot language;
and she stated the ballot language says it is for removing muck and reducing pollution.

Vice Chairman Smith inquired what Commissioner Infantini is proposing. Commissioner Infantini responded this could

wait and be done again at the Board meeting on August 23; but Lori Scott, Supervisor of Elections, needs to have her
ballot language in and she may want to know that this cannot go to the voters as is.

http://brevardcountyfl.igm2.com/Citizens/FileView.aspx?Type=12&ID=1282&Print=Yes 13
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Stockton Whitten, County Manager, stated that he and Attorney Knox talked about this issue; Attorney Knox has done
the research and is the legal advisor; he has conferred to the County's Bond Council who is confident with his opinion;
nevertheless, this will be on the August 23, 2016, Agenda to adopt the ordinance; and he thinks Commissioner
Infantini’s points are most appropriately presented.

Commissioner Infantini pointed out that there is an Attorney General Opinion (AGO) and it was believed that Tourist Tax
could not be used; but Tourist Tax can be used for the Lagoon cleanup, and two other counties are actually doing the
same,

Vice Chairman Smith inquired if they had a referendum to vote on to do that. Commissioner Infantini replied no; she
stated it is an actual permitted use of the Tourist Tax dollars; and the Tourist Development Council's plan will need to be
changed.

Christine LePore, Assistant County Attorney, advised it is her understanding that this issue will be addressed on
Tuesday, August 23.

Commissioner Infantini advised this is the Board of County Commissioners holding a special meeting and she will be
making a motion.

Commissioner Anderson stated he is not voting on anything until he talks to the other Commissioners in an open and
public forum,

Motion by Commissioner Infantini to pull ballot language for November 8, 2016, Referendum of the QOne-Half Cent
Infrastructure Sales Tax to Fund Implementation of the Save Our Lagoon Project Plan until the language is revised,
reflecting accuracy of what is permitted to use. Motion failed due to the lack of a seconder.

Vice Chairman Smith expressed his thanks to Commissioner Infantini for bringing this to the Board's attention; and he
stated he is looking forward to finding out where to go from here.

ITEM IIl., PUBLIC COMMENT

David Isnardi, Melbourne-Tillman Water Control District Board Member, advised that he appreciates the Board waiting
until Tuesday, August 23 for the public and properly noticing; he has spoken to the other Commissioners, but has not
had the chance to speak to Vice Chairman Smith about Melbourne-Tillman being one of the best and most efficiently ran
government bodies the Board has even seen; he has worked 14 years hard being a Melbourne-Tillman board member
and he is very passionate to ensure the western diversion happens, due to being critical; when efforts fail, the water
gets polluted; and in order to continue there has been no budget increase seen since 2007. He went on to state they
have been dealing with a lot less over the years; the reserve is coming down and with one major event, there will be no
reserve; the most critical thing done is to move the water out of here, which is the basic core function of government; the
dollars are needed and no one is doing it better than they are, because they are doing it for less; and when caring about
the Lagoon, this is one way to show it.

PUBLIC HEARING, RE: STATEMENT OF PROPOSED RATES FOR THE MELBOURNE-TILLMAN WATER
CONTROL DISTRICT FOR FY 2016-2017

Vice Chairman Smith called for the public hearing to consider statement of proposed user fee rates for the Melbourne-
Tillman Water Control District for Fiscal Year 2016-2017.

Dan Anderson, District Manager of Melbourne-Tillman Water Control District, introduced the Meibourne-Tillman Water
Control District Members who were present. He stated Melbourne-Tillman in April 2016 adopted a tentative budget for
submittal to Brevard County for Fiscal Year 2016-2017; and he acknowledged the County Budget Office for its
assistance in working with the budget. He advised the Board this budget is being presented with an increase of user
fee rate structure; the proposed increase would generate approximately $173,000; and he pointed out the Melbourne-
Tilman Water Control District has been very proactive in water quality within the District canal system before it
discharges into the Indian River through Turkey Creek. He stated the increase will fund water quality projects through
additional weirs structures to cleanup substations within weirs aquatic vegetation harvesting; and the District is
requesting the Board's approval for the adoption user fee rates for FY 2016-2017 as follows: 1) Residential Rates from
$19.13 to $21.04; 2) Commercial Rates from $37.14 to $40.85; and 3) Agricultural Rates from $6.69 to $7.36.

Vice Chairman Smith inquired what the increase percentage is. Mr. Anderson responded 10 percent.

http://brevardcountyfl.igm2.com/Citizens/FileView.aspx ?Type=12&|D=1282&Print=Yes 2/3
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projects, but it can't be used to scoop out all of that muck.
Barfield: Mr. Knox.

Knox: | would beg to differ with you. The Department of Revenue, when it
reviewed the Ordinance, it said we needed to insert the language about the
date that it takes effect. Also, it indicated they have reviewed the Ordinance
and said that they didn't have a problem with it, and they're responsible for /

interpreting that Ordinance. "("}\; s g 5 Ay \U’\COl’ 4 t’c{"“

Fisher: But, you know, as you go do that, you don't want to confuse the public, you Jee J
know, and so, Commissioner Infantini, Mr. Knox has made a, determined ancﬁ
from the Department of Revenue and all that, that you can use it for de-muck. ,
We're going to use it for de-muck, we can legally do that, and, and, and, that's \Q( g
what happens, you say things up here and sometimes people think that, you
know, you're an expert on it; and I'm going to take the Department of \DO @,
Revenue and Mr. Knox’s opinion on it. And so, don't confuse the public in
saying we're going to tax them and then not spend it for what we say we're
going to spend it for, because we are going to use it for de-mucking if it gets
approved, and it's their choice.

Infantini: | have no doubt we'll do it, | just do not believe that it is legally permissible,
otherwise it would have permitted to be added to the language of the Statute,
and right now it clearly says, in my opinion, and I'm not an attorney, but it's
still an opinion until you go to court, it's just an opinion. So, if anybody
challenges this and the use of it, | do believe it will fail.

Barfield: Moving forward. You know, that's good that you said that was your opinion,
because we can have our own opinion, we just can't have our own facts. So,
with that, let's move on with this. Do | have a motion?

Smith: S50 moved.

Barfield: Second?

Fisher: Second.

Barfield: Motion by Commissioner Smith, second by Commissioner Fisher. All in

favor say Aye.
Fisher, Barfield, Smith, Anderson: Aye.
Barfield: All opposed?
Infantini: Nay.

Barfield: Passes 4:1.



10/20/2016 Encrypted Message

Sign Qut ?
RE: sales tax amendment

John Crotty <CrottyJ@dor.state fl.us> £ Replyall | v
Today, 3:06 PM
Mannier, Linda <linda.mannier@brevardfl.gov>; Infantini, Trudie <trudie.infantini@brevardfl.gov>; Helton, Lori <iorihelton@b v

The Department of Revenue only reviews ordinances and drafts of tax levy ordinances to ensure that they are able to administer the tax collections if the tax
passes. We do not consider the purpose of the levy In our review.

From: Mannier, Linda [mailto:linda.mannier@brevardfl.gov]

Sent: Thursday, October 20, 2016 3:03 PM

To: John Crotty <Crotty)@dor.state fl.us>

Cet Infantini, Trudie <trudie.infantini@brevardfl.gov>; Helton, Lori <lori.helton @brevardfl.gov>; Roopnarine, Chalisa <Chalisa.Roopnarine@brevardfl.gov>
Subject: sales tax amendment

Desar Mr. Crotty,

Good afternoon, | want to thank you for speaking with me yesterday regarding the Department of Revenue’s (DOR) role in reviewing Brevard County’s sales
tax ordinance language.

I wanted to make certain | understood correctly that it is pot the DOR’s responsibility to verify the legality of the language in the ordinance/referendum. My
understanding is that the role of the DOR is as the administrator of the taxes and must ensure the correct dates and rates are included in the ordinance.
Thus, the communrication with Brevard County Attorney’s Office was regarding adding the date of Implementation as January 1, 2017 and not to establish
the legal authority to use the tax to demuck the lagoon and the ballot language states,

Commissioner Infantini is respectfully requesting a written explanation of the DOR’s role in reviewing Brevard County’s Ordinance for the % Cent
Infrastructure Sales Surtax being placed on the November 8, 2016 ballot. Specifically, does the DOR do anything more than verlfy the requirements for
admilnistration of the collection of tax?

Thank you in advance for your continued assistance.

Sincerely,

Linda Mannler
Chief Legislative Aide
District 3 Commission Cffice
1311 £, New Haven Ave,
Melboume, Florida 32801
(321)852-6300

"Under Florida Law, email addresses are Public Records. If you do not want your e-mail address released in response to public record requests,

T e e sesmil do alela cnaloc: Tastsiad condectalhia alffae Lo ol - mm i talee = W

e sege Lncrypten L Micre ol Office 365

hitps:/foutiook.office365.com/Encryption/default.aspx?itemID=E4E_M_8beb69b1-3960-4bB3-ba2f-210b972d5(56&s1=Orgld&eSignin=08&wa=wsignin1.0 7"



Mannier, Linda

From: Knox, Scott L

Sent: Tuesday, October 18, 2016 3:07 PM

To: Mannier, Linda

Cc: Ray, Brittany; Cummings, Cathleen; Berrios, Cristina

Subject: RE: infrastructure sales tax PRR

Attachments: RE_ Brevard County's Sales Tax {unsecure] - Cristina.Berrios@brevardfl.pdf; RE_ Brevard

County's Sales Tax {unsecure] - Cristina.Berrios@brevardfl2.pdf; RE_ Brevard County's
Sales Tax {unsecure] - Cristina.Berrios@brevardfl3.pdf; RE_ Brevard County's Sales Tax
{unsecure] - Cristina.Berrios@brevardfl4.pdf; RE_ Brevard County’s Sales Tax {unsecure] -
Cristina.Berrios@brevardfl5.pdf; RE: Brevard County's Sales Tax [unsecure]

Follow Up Flag: Follow up
Flag Status: Flagged
Linda:

Attached are all emails we have pertaining to the IRL Ordinance and interlocal agreement. You will note the first email

in the string references a call between Cristina Berrios and Mr. Crotty at DOR. The only problem raised by DOR during its
review was the effective date of the /4 cent sales tax levy and the levy date set forth in the interiocal agreement. They
did not raise any issue about demucking as an eligible expenditure. At the October 4 meeting, | was privy to the
problem raised by Mr. Crotty in the telephone conversation with Ms. Berrios where the ordinance levy date was
discussed, so at that Oct. 4 meeting | indicated that DOR did not have a problem with the demucking issue. The DOR
email does not mention demucking at all.

Scatt L. Knox, Brevard County Attorney
2725 judge Fran Jamieson Way
Melbourne, FL. 32940

{321) 633-2030

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 3:02 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax

Thanks, Scott.

Linda Mawnnler

Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32901
(321)852-6300



From: Knox, Scott L

Sent: Tuesday, October 18, 2016 2:55 PM
To: Mannler, Linda

Subject: RE: infrastructure sales tax

Sorry Linda, 1 got sidetracked. | will get right on it.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From; Mannier, Linda
Sent: Tuesday, October 18, 2016 2:54 PM
To: Knox; Scott L

Cc: Infantini, Trudie

Subject: FW: infrastructure sales tax

Scott,

The Commissioner is still waiting for this information and she asked me to resend her request,
Thank you,

Linda

Linda Manwntier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32901
{321)952-6300

From: Mannier, Linda .
Sent: Tuesday, October 11, 2016 10:14 AM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: infrastructure sales tax

Scott,

Per Commissioner Infantini's request, please forward the communication your office received from the Department of
Revenue stating that demucking is a lawful and permitted use of the Infrastructure Sales Tax, per current Florida
Statutes.

Thank you,

Linda

Linda Mawnwnier

Chief Legislative Aide
District 3 Cormmission Office
1311 E. New Haven Ave.



Mannier, Linda

From: Knox, Scott L

Sent: Wednesday, October 19, 2016 3:52 PM
To: Mannier, Linda

Subject: RE: infrastructure sales tax PRR

Linda:

The answer is none. After the referendum, if the tax is approved, the tax goes into effect on January 1, 2017. The tax
will then be collected by retail vendors and the vendors will then send the proceeds collected to DOR for distribution to
the local government(s) in the manner prescribed by the interlocal agreement.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Wednesday, October 19, 2016 1:03 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax PRR

Hi Scott — quick guestion: What is the DOR’s role in the placement of the sales tax referendum on the ballot?
Thanks,
Linda

Linda Mannier

Chief Legisiative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Meibourne, Florida 32901
{321)852-6300

From: Knox, Scoft L

Sent: Tuesday, October 18, 2016 3:07 PM

To: Mannier, Linda

Cc: Ray, Brittany; Cummings, Cathleen; Berrios, Cristina
Subject: RE: infrastructure sales tax PRR

Linda:

Attached are all emails we have pertaining to the IRL Ordinance and interlocal agreement. You will note the first email
in the string references a call between Cristina Berrios and Mr. Crotty at DOR. The only problem raised by DOR during its
review was the effective date of the % cent sales tax levy and the levy date set forth in the interlocal agreement. They
did not raise any issue about demucking as an eligible expenditure. At the October 4 meeting, | was privy to the
problem raised by Mr. Crotty in the teiephone conversation with Ms. Berrios where the ordinance levy date was

1



discussed, so at that Oct. 4 meeting | indicated that DOR did not have a problem with the demucking issue. The DOR
email does not mention demucking at all.

Scott L. Knox, Brevard County Attorney
2725 ludge Fran Jamieson Way
Melbagurne, FL 32940

(321) 633-2090

The State of Fiorida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 3:02 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: RE: infrastructure sales tax

Thanks, Scott.

Linda Mannlier

Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave,
Melbourne, Florida 32801
(321)852-6300

From: Knox, Scott L

Sent: Tuesday, October 18, 2016 2:55 PM
To: Mannier, Linda

Subject: RE: infrastructure sales tax

Sorry Linda, | got sidetracked. | will get right on it.

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office uniess exempt, privileged or canfidential under
state law .

From: Mannier, Linda

Sent: Tuesday, October 18, 2016 2:54 PM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: FW: infrastructure sales tax

Scott,
The Commissioner is still waiting for this information and she asked me to resend her request.

Thank you,



Linda

Linda Mawnnier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave.
Melbourne, Florida 32901
(321)952-6300

From: Mannier, Linda

Sent: Tuesday, October 11, 2016 10:14 AM
To: Knox, Scott L

Cc: Infantini, Trudie

Subject: infrastructure sales tax

Scott,

Per Commissioner Infantini’s request, please forward the communication your office received from the Department of
Revenue stating that demucking is a lawful and permitted use of the Infrastructure Sales Tax, per current Florida
Statutes.

Thank you,

Linda

Linda Mannier
Chief Legislative Aide
District 3 Commission Office
1311 E. New Haven Ave,
Melbourne, Florida 32901
(321)952-8300
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ENGLAND, Justice.

This case is an appeal from a judgment of the Palm Beach County Circuit Court declaring invalid
a $50 million bond issue approved by the voters of Palm Beach County. We have jurisdiction
pursuant to Article V, Section 3(b)(2) of the Florida Constitution.

The trial judge below construed the resolution by which the Palm Beach County Commission
proposed the bond issue as authorizing the use of the proceeds for the unconstitutional purpose
of maintaining beaches and parks, and declared the issue invalid for that reason. He also found
that Chapter 75-471, Laws of Florida, could not cure the complete failure of the county to
publish notice of the bond election in the manner required by Section 100.211, Florida Statutes
(1973), because this curative legislation also authorized the use of the bond proceeds for the
maintenance of beaches and parks. We reverse.

There is no question but that the manner in which the officials of Palm Beach County conducted
the election proceedings surrounding this bond issue was deplorable. Infirmity after infirmity
crept into the bonding process, and ill-considered and equally careless attempts were made to
cure the defects. Nonetheless, the present posture of the matter is that we are obliged to accept or
reject that which the voters of the county overwhelmingly approved. Based on the law presently
in existence in this state, we can fulfill the voters' expectations by validating the bonds, with a
limiting construction placed on the use of the word "maintenance”.

Article VII, Section 12 of the Florida Constitution, limits the power of counties to issue bonds to
the two purposes of financing or refinancing capital projects, and to refund outstanding bonds at

a lower interest cost. Bonds cannot be issued for the purpose of non-capital expenditures, such as
payment of daily maintenance expenses. In this case, the County Commission passed a

- resolution which stated in relevant part that the bond proceeds would be used to finance "the cost

of the acquisition, maintenance and preservation of beaches, parks, bicycle trails, parking
facilities, access strips and facilities appertenant (sic) thereto. . . ." If it were clear that references
to "maintenance” were intended to mean constitutionally prohibited non-capital expenditures, we
would have no choice but to affirm the judgment of the trial court. It is far from clear, however.
County Commissioners are presumed to have acted in accordance with their duty to uphold the
Constitution of this state, and this Court is bound to avoid constitutional questions concerning a
statute by severing objectionable phraseology where necessary. In the context of the resolution
the term "maintenance" is not so clear and unambiguous that all would agree it means operating
as opposed to capital expenses. It reasonably can be read to mean "capital maintenance", such as
replacing fallen trees or eroded beaches. When such ambiguity exists, intent is the

touchstone. Before us, the Commission has avowed its intention to use the bond proceeds only
for constitutionally proper capital projects, and after the election it adopted a resolution



validating the election which omitted the word "maintenance". We accept the averments of the
Commission, cognizant of the fact that if any attempt is made to use bond proceeds in an
improper manner an action for injunctive relief would lie.

Cf. City of Miami v. Kayfetz, 92 So.2d 798 (Fla. 1957).

State v. Calhoun County, 126 Fla. 376, 170 So. 883 (1936).

Weiss v. Leonardy, 160 Fla. 570, 36 So0.2d 184 (1948).

Williams v. Town of Dunnellon, 125 Fla. 114, 169 So. 631 (1936).

As regards the failure to comply with the notice requirements of Section 100.211, this Court has
very clearly stated that after-the-fact validating legislation is perfectly proper to cure procedural
defects. In this case the Legislature in Chapter 75-471 declared the election valid because notice
had been given through the mailing of a sample ballot to all registered voters in the county.
While such substituted notice would not counstitute substantial compliance with Section 100.211,
the facts of this case present no grounds for the overruling of established precedent. Our
construction of the term "maintenance" as used by the Commission is also applicable to the use
of that word by the Legislature. We therefore find that the failure to give statutory notice was
cured by subsequent legislative validation.

Coon v. Board of Public Instruction, 203 So0.2d 497 (Fla. 1967) (curative
legislation abrogating a prior legislative mandate setting the percentage of
freeholders required to petition for an election); State v. County of Sarasota, 155
So.2d 543 (Fla. 1963) (curative legislation directed at defects in statutory
publication of notice requirements).

Chapter 75-471 provides:

"All acts and proceedings in connection with the election held in Palm Beach
County on November 5, 1974, including the failure to publish notice of such
election as required by s. 100.211, Florida Statutes, since notice of such election
was in fact given by the mailing of sample ballots to all registered voters, to
authorize the issuance of bonds of Palm Beach County, for the purpose of
providing funds for financing the costs of acquisition and maintenance of beaches
and parks are hereby ratified, validated, and confirmed and said election is
declared to be legal and valid in all respects.”

For the reasons stated, the judgment of the Palm Beach County Circuit Court is reversed and this
case is remanded for further proceedings not inconsistent with this decision.

It is so ordered.
OVERTON, C.J., and ADKINS, SUNDBERG and HATCHETT, JJ., concur.
BOYD, J., dissents with an opinion with which ROBERTS, J., concurs.



BOYD, Justice (dissenting).

I cannot agree with the majority that validity was breathed into the bond issue by Chapter 75-
471, Laws of Florida.

Article VII, Section 12 of the Florida Constitution does not include maintenance within the
purposes to which it limits local bonds. County Commission Resolution 74-783, which called for
the bond issue, states that the funds from sale of bonds shall be used "for the purpose of
financing the cost of the acquisition, maintenance and preservation of beaches, parks, bicycle
trails, parking facilities, access strips and facilities appertenant [sic] thereto for the residents of
Palm Beach County."” Minutes of the meeting indicate the Commission, in adopting the above
resolution, intended that portions of the money be used for maintenance purposes. The question
presented to the voters did not state directly that the proceeds from bond sales would be used for
maintenance, but stated the bonds would be issued pursuant to the resolution. Reference to the
resolution constituted an indirect inclusion in the question before the voters of maintenance as an
expenditure of the bond proceeds. The Legislature, in the enactment of the special curative
statute, Chapter 75-471, referred to the bonds as providing funds for financing the costs of
acquisition and maintenance of beaches and parks.

It is clear to me that the voters must have thought proceeds from the bonds would be used for the
unconstitutional purpose of maintenance and that the Legislature's attempt to breathe validity
into the bond issue was likewise unconstitutional.

Aside from the constitutional problems, other errors were committed in the bond process,
Resolution 74-783 directed that the clerk should publish notice of the bond election to be held on
November 5, 1974, once each week for four consecutive weeks, the first publication to be not
less than thirty days prior to the date of the election as required by Section 100.211, Florida
Statutes (1973). No such notice was ever published.

The learned circuit judge found that county officials and the news media at all levels informed
the residents of the County of the coming bond election, including the mailing of one sample
ballot to each home having one or more registered voters. Nevertheless, the court found that
complete failure of statutory notice constituted a fatal and incurable defect in the bond issue
rendering it invalid.

The trial court relied heavily upon Ist Tax Dist. No. I of Duval County v. State, Florida, et

al., 123 S0.2d 315 (Fla. 1960), where only one publication of notice of a bond election was
made. This Court held the bond issue invalid because of failure to comply with the statutory
requirement of four weekly notices. The trial court's decision is buttressed by State ex rel. Pope
v. Shields, 140 So0.2d 144 (Fla. 1st DCA 1962), where the Court held that publication of notice of
a town incorporation election in three issues of a weekly newspaper did not constitute substantial
compliance with a Special Act of the Legislature which provided for the election procedure and
called for notice to be published once a week in a local newspaper for four consecutive weeks.

Appellant relies upon State v. County of Sarasota, 155 So0.2d 543 (Fla. 1963), where this Court
held a bond issue valid based upon substantial compliance with the same statutory notice
requirements at issue here.



"The publication in question was first made thirty-five days before the election
and was made once each week for five weeks before the election, the first two
weeks of the period of publication and the last three weeks. In fact, in the last
three weeks, publication was made every day for fifteen days. However, on
account of a cause which the publisher has not been able to determine, one
publication of the formal notice was not made during the week of March 4." at
545,

That case is not at all similar to this case. Here statutory notice was not published once. Instead
the election was publicized by public officials and the news media. To permit statutory notice to
be substituted by other types of notice gives rise to an impossible task as to what forms and
degrees will be sufficient to constitute substantial compliance. Most informed citizens expect
legal notices to appear as items so designated in newspapers of general circulation. Thus, as the
majority recognizes, the efforts of the County officials did not constitute substantial compliance
with statutory requirements.

The entire bonding process was riddled with errors. Approval of this bond issue lowers the
standards for the issuance of bonds to such an extent that from now on it will be difficult to
disapprove bond issues regardless of how defective and regardless of obvious constitutional
violations.

I dissent from the opinion of the majority and I would affirm the order of dismissal by the Circuit
Court.

ROBERTS, J., concurs.
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The 2016 Florida Statutes

Title XIV Chapter 212 View Entire Chapter
TAXATION AND FINANCE ~ TaX ON SALES, USE, AND OTHER TRANSACTIONS

212.055 Discretionary sales surtaxes; legislative intent; authorization and use of proceeds.—It is the
legislative intent that any authorization for imposition of a discretionary sales surtax shall be published in the Florida
Statutes as a subsection of this section, irrespective of the duration of the levy. Each enactment shall specify the
types of counties authorized to levy; the rate or rates which may be imposed; the maximum length of time the
surtax may be imposed, if any; the procedure which must be followed to secure vater approval, if required; the
purpose for which the proceeds may be expended; and such other requirements as the Legislature may provide.
Taxable transactions and administrative procedures shall be as provided in s. 212.054.

{1) CHARTER COUNTY AND REGIONAL TRANSPORTATION SYSTEM SURTAX.—

(a) Each charter county that has adopted a charter, each county the government of which is consolidated with
that of one or more municipalities, and each county that is within or under an interlocal agreement with a regional
transportation or transit authority created under chapter 343 or chapter 349 may levy a discretionary sales surtax,
subject to approval by a majority vote of the electorate of the county or by a charter amendment approved by a
majority vote of the electorate of the county.

(b) The rate shall be up to 1 percent.

{c) The proposal to adopt a discretionary sales surtax as provided in this subsection and to create a trust fund
within the county accounts shall be placed on the ballot in accordance with law at a time to be set at the discretion
of the governing body.

(d) Proceeds from the surtax shall be applied to as rany or as few af the uses enumerated below in whatever
combination the county commission deems appropriate:

1. Deposited by the county in the trust fund and shall be used for the purposes of development, construction,
equipment, maintenance, operation, supportive services, including a countywide bus system, on-demand
transportation services, and related costs of a fixed guideway rapid transit system;

2. Remitted by the governing body of the county to an expressway, transit, or transportation authority created
by law to be used, at the discretion of such authority, for the development, construction, operation, or maintenance
of roads or bridges in the county, for the operation and maintenance of a bus system, for the operation and
maintenance of on-demand transportation services, for the payment of principal and interest on existing bonds issued
for the censtruction of such roads or bridges, and, upon approval by the county commission, such proceeds may be
pledged for bonds issued to refinance existing bonds or new bonds issued for the construction of such roads or
bridges;

3. Used by the county for the development, construction, operation, and maintenance of roads and bridges in the
county; for the expansion, operation, and maintenance of bus and fixed guideway systems; for the expansion,
operation, and maintenance of on-demand transportation services; and for the payment of principal and interest on
bonds issued for the construction of fixed guideway rapid transit systems, bus systems, roads, or bridges; and such
proceeds may be pledged by the governing body of the county for bonds issued to refinance existing bonds or new
bends issued for the construction of such fixed guideway rapid transit systems, bus systems, roads, or bridges and no
more than 25 percent used for nontransit uses; and

4. Used by the county for the planning, development, construction, operation, and maintenance of roads and
bridges in the county; for the planning, development, expansion, operation, and maintenance of bus and fixed
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guideway systems; for the planning, development, construction, operation, and maintenance of on-demand
transportation services; and for the payment of principal and interest on bonds issued for the construction of fixed
guideway rapid transit systems, bus systems, roads, or bridges; and such proceeds may be pledged by the governing
body of the county for bonds issued to refinance existing bonds or new bonds issued for the construction of such fixed
guideway rapid transit systems, bus systems, roads, or bridges. Pursuant to an interlocal agreement entered into
pursuant to chapter 163, the governing body of the county may distribute proceeds from the tax to a municipality, or
an expressway or transportation authority created by law to be expended for the purpose authorized by this
paragraph. Any county that has entered into interlocal agreements for distribution of proceeds to one or more
municipalities in the county shall revise such interlocal agreements no less than every 5 years in order to include any
municipalities that have been created since the prior interlocal agreements were executed.

{(e) As used in this subsection, the term “on-demand transportation services” means transportation provided
between flexible points of origin and destination selected by individual users with such service being provided at a
time that is agreed upen by the user and the provider of the service and that is not fixed-schedule or fixed-route in
nature.

(2) LOCAL GOVERNMENT INFRASTRUCTURE SURTAX.—

(a)1. The governing authority in each county may levy a discretionary sales surtax of 0.5 percent or 1 percent.
The levy of the surtax shall be pursuant to ordinance enacted by a majority of the members of the county governing
authority and approved by a majority of the electors of the county voting in a referendum on the surtax. If the
governing bodies of the municipalities representing a majority of the county’s population adopt uniform resolutions
establishing the rate of the surtax and calling for a referendum on the surtax, the levy of the surtax shall be placed
on the baltot and shall take effect if approved by a majority of the electors of the county voting in the referendum
on the surtax,

2. If the surtax was levied pursuant to a referendum held before July 1, 1993, the surtax may not be levied
beyond the time established in the ordinance, or, if the ordinance did not limit the period of the levy, the surtax
may not be levied for more than 15 years. The levy of such surtax may be extended only by approval of a majarity
of the electors of the county voting in a referendum on the surtax.

{b) A statement which inctudes a brief general description of the projects to be funded by the surtax and which
conforms to the requirements of s. 101.161 shall be placed on the ballot by the governing authority of any county
which enacts an ordinance calling for a referendum on the levy of the surtax or in which the governing bodies of the
municipalities representing a majority of the county’s population adept uniform resolutions calling for a referendum
on the surtax. The following question shall be placed on the ballot:

FOR the -cent sales tax
AGAINST the -cent sales tax

{c} Pursuant tos. 212.054(4), the proceeds of the surtax levied under this subsection shall be distributed to the
county and the municipalities within such county in which the surtax was collected, according to:

1. Aninterlocal agreement between the county governing authority and the governing bodies of the
municipalities representing a majority of the county’s municipal population, which agreement may include a schoot
district with the consent of the county governing authority and the governing bodies of the municipalities
representing a majority of the county’s municipal population; or

2. if there is no interlocal agreement, according to the formula provided in s. 218.62.

Any change in the distribution formula must take effect on the first day of any month that begins at least 60 days
after written notification of that change has been made to the department.

(d) The proceeds of the surtax autherized by this subsection and any accrued interest shall be expended by the
school district, within the county and municipalities within the county, or, in the case of a negotiated joint county
agreement, within another county, to finance, plan, and construct infrastructure; to acquire any interest in land for
public recreation, censervation, or protection of natural resources or to prevent or satisfy private property rights
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claims resutting from {imitations imposed by the desighation of an area of critical state concern; to provide toans,
grants, or rebates to residential or commercial preperty owners who make energy efficiency improvements to their
residential or comserciat property, if a local government ordinance authorizing such use is approved by referendum;
or to finance the closure of county-owned or municipally owned solid waste landfills that have been closed or are
required to be closed by order of the Department of Environmental Protection. Any use of the proceeds or interest for
purposes of tandfill closure before July 1, 1993, is ratified. The proceeds and any interest may not be used for the
operational expenses of infrastructure, except that a county that has a population of fewer than 75,000 and that is
required to close a landfill may use the proceeds or interest for long-term maintenance costs associated with landfitl
closure. Counties, as defined ins. 125.011, and charter counties may, in addition, use the proceeds or interest to
retire or service indebtedness incurred for bonds issued before July 1, 1987, for infrastructure purposes, and for
bonds subsequently issued to refund such bonds. Any use of the proceeds or interest for purposes of retiring or
servicing indebtedness incurred for refunding bonds before July 1, 1999, is ratified.

1. For the purposes of this paragraph, the term “infrastructure” means:

a. Any fixed capital expenditure or fixed capital outlay associated with the construction, reconstructien, or
improvement of public facilities that have a life expectancy of 5 or more years, any related land acquisition, land
improvement, design, and engineering costs, and all other professional and related costs required to bring the public
facilities into service. For purposes of this sub-subparagraph, the term “public facilities” means facilities as defined
ins, 163.3164(38), s. 163.3221(13}), or s. 189.012(5), regardless of whether the facilities are owned by the local
taxing authority or another governmental entity.

b. Afire department vehicle, an emergency medical service vehicle, a sheriff’s office vehicle, a police
department vehicle, or any other vehicle, and the equipment necessary to outfit the vehicle for its official use or
equipment that has a life expectancy of at least 5 years.

¢. Any expenditure for the construction, lease, or maintenance of, or provision of utilities or security for,
facilities, as defined in s. 29.008.

d. Any fixed capital expenditure or fixed capital outlay associated with the improvement of private facilities
that have a life expectancy of 5 or more years and that the owner agrees to make available for use on a temporary
basis as needed by a local government as a public emergency shelter or a staging area for emergency response
equipment during an emergency officially declared by the state or by the local government under s, 252,38, Such
improvements are limited to those necessary to comply with current standards for public emergency evacuation
shelters. The owner must enter into a written contract with the local government providing the improvement funding
to make the private facility available to the public for purposes of emergency shelter at no cost to the local
government for a minimum of 10 years after completion of the improvement, with the provision that the obligation
will transfer to any subsequent owner until the end of the minimum period.

e. Any land acquisition expenditure for a residential housing project in which at least 30 percent of the units are
affordable to individuals or families whose total annual household income does not exceed 120 percent of the area
median income adjusted for household size, if the land is owned by a lacal government or by a special district that
enters into a written agreement with the local government to provide such housing. The local government or special
district may enter into a ground lease with a public or private person or entity for nominal or other consideration for
the construction of the residential housing project on land acquired pursuant to this sub-subparagraph.

2. For the purposes of this paragraph, the term “energy efficiency improvement” means any energy conservation
and efficiency improvement that reduces consumption through conservation or a more efficient use of electricity,
natural gas, propane, or other forms of energy on the property, including, but not limited to, air sealing; installation
of insulation; installation of energy-efficient heating, coaling, or ventilation systems; installation of solar panels;
building modifications to increase the use of daylight or shade; replacement of windows; installation of energy
controls or energy recovery systems; installation of electric vehicle charging equipment; installation of systems for
natural gas fuel as defined in s, 206.9951; and instatlation of efficient lighting equipment.

3. Notwithstanding any other provision of this subsection, a local government infrastructure surtax impaosed or
extended after July 1, 1938, may allocate up to 15 percent of the surtax proceeds for deposit into a trust fund within
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the county’s accounts created for the purpose of funding economic development projects having a general public
purpose of improving local economies, including the funding of operational costs and incentives related to economic
development. The ballot statement must indicate the intention to make an allocation under the authority of this
subparagraph.

(e} School districts, counties, and municipalities receiving proceeds under the provisions of this subsection may
pledge such proceeds for the purpose of servicing new bond indebtedness incurred pursuant to law. Local
governments may use the services of the Division of Bond Finance of the State Board of Administration pursuant to
the State Bond Act to issue any bonds through the provisions of this subsection. Counties and municipalities may join
together for the issuance of bonds autherized by this subsection.

(f)1.  Notwithstanding paragraph (d), a county that has a population of 50,000 or less on April 1, 1992, ar any
county designated as an area of critical state concern on the effective date of this act, and that imposed the surtax
before Juty 1, 1992, may use the proceeds and interest of the surtax for any public purpose if:

a. The debt service obligations for any year are met;

b. The county's comprehensive plan has been determined to be in compliance with part Il of chapter 163; and

¢. The county has adopted an amendment to the surtax ordinance pursuant to the procedure provided in s.
125.66 authorizing additional uses of the surtax proceeds and interest.

2. A municipality located within a county that has a population of 50,000 or less on April 1, 1992, or within a
county designated as an area of critical state concern on the effective date of this act, and that imposed the surtax
before July 1, 1992, may not use the proceeds and interest of the surtax for any purpose other than an infrastructure
purpose authorized in paragraph (d) unless the municipality’s comprehensive plan has been determined to be in
compliance with part I of chapter 163 and the municipality has adopted an amendment to its surtax ordinance or
resolution pursuant to the procedure provided ins. 166.041 authorizing additional uses of the surtax proceeds and
interest, Such municipality may expend the surtax proceeds and interest for any public purpose authorized in the
amendment.

3. Those counties designated as an area of critical state concern which gualify to use the surtax for any public
purpose may use only up to 10 percent of the surtax proceeds for any public purpose other than for infrastructure
purposes authorized by this section. A county that was designated as an area of critical state concern for at least 20
consecutive years prior to removal of the desighation, and that qualified to use the surtax for any public purpose at
the time of the removal of the designation, may continue to use up to 10 percent of the surtax proceeds for any
public purpose other than for infrastructure purposes for 20 years following removal of the designation,
notwithstanding subparagraph (a)2. After expiration of the 20-year period, a county may continue to use up to 10
percent of the surtax proceeds for any public purpose other than for infrastructure if the county adopts an ordinance
providing for such continued use of the surtax proceeds.

(8) Notwithstanding paragraph (d), a county having a population greater than 75,000 in which the taxable value
of real property is less than 60 percent of the just value of real property for ad valorem tax purposes for the tax year
in which an infrastructure surtax referendum is placed before the voters, and the municipalities within such a
county, may use the proceeds and interest of the surtax for operation and maintenance of parks and recreation
programs and facilities established with the proceeds of the surtax throughout the duration of the surtax levy or
while interest earnings accruing from the proceeds of the surtax are available for such use, whichever period is
longer.

(h) Notwithstanding any other provision of this section, a county shall not levy lecal option sales surtaxes
authorized in this subsection and subsections (3), (4}, and (5) in excess of a combined rate of 1 percent.

{3) SMALL COUNTY SURTAX.—

(a) The governing authority in each county that has a population of 58,000 or less on April 1, 1992, may levy a
discretionary sates surtax of 0.5 percent or 1 percent. The levy of the surtax shall be pursuant to ordinance enacted
by an extraordinary vote of the members of the county governing authority if the surtax revenues are expended for
operating purposes. |f the surtax revenues are expended for the purpose of servicing bond indebtedness, the surtax
shall be approved by a majority of the electors of the county voting in a referendum on the surtax.
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Mannier, Linda

From: Infantini, Trudie

Sent: Friday, August 19, 2016 3:51 PM

To: Knox, Scott L

Cc: Mannier, Linda; Helton, Lori

Subject: RE: Response to your question re use of 1/2 cent sales tax for de-mucking
Scott,

Thank you for getting back to me. | didn’t want to put something out to a vote that was not legally permissible.
Trudie

TRUDIE INFANTINI, CPA

DISTRICT 3 COUNTY COMMISSIONER
1311 E. NEW HAVEN AVENUE
MELBOURNE, FL 329801
321-852-6300

From: Knox, Scott L.

Sent: Thursday, August 18, 2016 3:36 PM

To: Infantini, Trudie

Cc: Barfield, Jim; Fisher, Robin; Anderson, Andy; Smith, Curt; Alward, Elizabeth M; Newell, Marcia; Stern, Danielle;
Woodard, Patrick; Whitten, Stockton E; Barker, Virginia H; Bentley, Eden; Berrios, Cristina; Nelson, Shelley J
Subject: Response to your question re use of 1/2 cent sales tax for de-mucking

Trudie:

You have asked for case law and any other law supporting my opinion that the % cent local government

infrastructure sales surtax can be used for de-mucking the Indian River Lagoon. In essence, you are asking

whether expenditures on de-mucking would constitute capital expenditures for the purposes of the applicable

sales tax statute, section 212.055(2), Fla. Stat. . 2
/%’cr\d lesue Lavostt

The applicable case law is the Florida Supreme Court decision in County of Palm Beach v. State, 342 So. 2d 56

(Fla. 1876), the holding from which is set forth below. In that case the court framed the issue as follows:

“Article VII, Section 12 of the Florida Constitution, limits the power of counties to issue bonds to the
two purposes of financing or refinancing capital projects, and to refund outstanding bonds at a lower
interest cost. Bonds cannot be issued for the purpose of non-capital expenditures, such as payment of
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daily maintenance expenses. In this case, the County Commission passed a resolution which stated in

relevant part that the bond proceeds would be used to finance "the cost of the acquisition,
C maintenance and preservation of beaches, parks, bicycle trails, parking facilities, access strips and

facilities appertenant (sic) thereto .. .." RBo acivey — o+ e ocean
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Article V1i, Section 12 of the Florida Constitution states: “Counties, school districts, municipalities, special
districts and local governmental bodies with taxing powers may issue bonds, certificates of indebtedness or
any form of tax anticipation certificates, payable from ad valorem taxation and maturing more than twelve
months after issuance only: (a) to finance or refinance capital projects authorized by law and only when
approved by vote of the electors who are owners of freeholds...” The term “capital projects” is not defined in

the Florida Constitution.

The issue, therefore, was whether the bonds were valid under the state constitution because the bond
resolution passed by the County Commission authorized the use of bond proceeds for “maintenance” of
beaches, parks...and facilities appurtenant thereto”. That is, the jssue was whether “maintenance”
constituted a “capital project” which is the only purpose for which bonds could legally be issued under the Art.

VI, Section 12—which does not define the term “capital project”.

In ove;tErnm a lower court dﬁilsuon fnd::lg the bonds violated the “capital project” requirement, the Court
g J

held the term “maintenance” as used in the bond resolution necessanly meant “capital maintenance” because
the constitutional provision limited bond financing to “capital projects”. In other words, the court found that
“capital maintenance” constitutes a “capital project.” In so doing, the Court gave two examples of what it
meant by “capital maintenance—beach re-nourishment and replacement of fallen trees. Here is what the

opinion said about “capital maintenance”:

“If it were clear that references to "maintenance” were intended to mean constitutionally prohibited
non-capital expenditures, we would have no choice but to affirm the judgment of the trial court. It is
far from clear, however. County Commissioners are presumed to have acted in accordance with their
duty to uphold the Constitution of this state, and this Court is bound to avoid constitutional questions
concerning a statute by severing objectionable phraseology where necessary. In the context of the
resolution the term "maintenance" is not so clear and unambiguous that all would agree it means
operating as opposed to capital expenses. It reasonably can be read to mean "capital maintenance”,
such as replacing fallen trees or eroded beaches.” County of Palm Beach v. State, 342 So. 2d 56 (Fla.

1976)  Spnd on kewdr b trees g lo_,u;.& noi* Sarme as
Qlemwc..k,b - TMHO

in short, the Florida Supreme Court precedent includes ntenance as a species of “capital project”
within the meaning of the Constitution. Thus a “capital expendnture or a “capital outlay” (undefined terms)
for the improvement of infrastructure—defined in section 212.055(2){d}1. Fla. Stat as “improvement of public
facilities that have a life expectancy of 5 or more years”—would include expenditures on “capital
maintenance”. Indeed, the interpretation that capital maintenance is also a capital project that would require
capital expenditures is evidenced by Bond Counsel’s statement in the email below that “maqst CPA firms treat

significant canal dredging and the like as capital and we have financed those costs in the past so this likely
Seglibiballd orel 2eld - e

i =

shuuld not be a problem.”. e ==

Apart from the Florida Supreme Court and Bond Counsel views, the sales tax statute itself would clearly
include de-mucking within the term “publit facility,” the improvement costs for which can be paid with the %
cent sales tax. In section 212.055(2)(d)1.a. “Public facilities” is defined as including the definition of that term
as it appears in section 163.3221(13), Fla. Stat., which statute reads: “Public facilities means major capi

2



improvements, including, but not limited to, transportation, sanitary sewer, solid waste, drainage, potable
water, educational, parks and recreational, and health systems and facilities...”

Restating the statutory definition as applied solely to recreational capital improvements, the sales tax statute _€11
definition of “public facilities” means major recreational capital improvements--which necessarily include 1-15{':;5

dredging muck for the restoration of the Indian River Lagoon because the lagoon is unquestionably used for j‘;é‘ma

recreational purposes. # m@%ﬁm@aﬁﬁ? Oannot be ysed £ /)?'7 vale owyagc
S A, = PUStress |

That de-mucking of the Indian River Lagoon by dredging is both capital maintenance and a major recreational

capital improvement, as opposed to recurring maintenance, is made clear by the Save Our Lagoon Project Plan

which proposes that the bulk of the projected $340 million in sales tax revenue will go toward we

1) dredging and removing 50+ years of accumulated and environmentally destructive “muck” located in De-rmdwé’

various parts of the lagoon; 2) the construction of natural water filtration projects; and 3) the construction of

stormwater capital improvements to improve water quality by reducing stormwater runoff that would

contribute to future muck accumulation. Within the 10 year period during which the sales tax is levied, de-

mucking, shoreline natural filtration projects and stormwater projects are not expected to reoccur in any area

of the lagoon in which they are completed.

If there is any lingering doubt about whether “capital expenditures” of sales tax revenues for “major
recreational capital improvements” constituting “public facilities”, as defined in section 212.055(2) Fla. Stat.
can include the cost of de-mucking to restore the recreational viability of the Indian River Lagoon, 1 would
refer you to chapter 259, Fla. Stat. which addresses the state policy “protecting air, land, and water quality;
promoting water resource development to meet the needs of natural systems and citizens of this state;
promgting restoration activities on public lands; and providing lands for natural resource-based recreation...”

and expresses “the Legislature’s intent that lands acquired for conservation and recreation purposes be
managed in such a way as to protect or restore their natural resource values, and provide the greatest

benefit, including public access, to the citizens of this state.” -
| —See Sakule

The definition of the term “capital improvement or capital expenditure” in chapter 259 sheds light on what
the Legislature was referring to when it used the undefined term “capital expenditure” in section
212.055(2)(d){1)a. and the undefined term “capital improvements” which is incorporated into
© 212.055(2)(d)1.a as part of the 163.3221(13) definition of “public facilities” [The phrase “capital
improvements” is not defined in 163.3221(13)]. For conservation and recreation purposes, section 259.03(3)
defines “capital improvements” as follows:
ﬁ‘é‘ 254,024 Ylanad cc o o Cov@eiabon N Az Cheatron'”
“Capital improvement” or “capital project expenditure” means those activities relating to
the acquisition, restoration, public access, and recreational uses of such lands, water areas, and
related resources deemed necessary to accomplish the purposes of this chapter. Eligible activities
include, but are not limited to: the initial removal of invasive plants; the construction, improvement,
enlargement or extension of facilities’ signs, firelanes, access roads, and trails; or any other activities
that serve to restore, conserve, protect, or provide public access, recreational opportunities, or

necessary services for land or water areas.

Clearly, the Legislature contemplated that, as applied to conservation and recreation lands {which clearly
includes submerged lands), “capital improvements” for which “capital project expenditures” can be made
include “any activities that serve to restore, conserve, protect or provide access to recreational opportunities
for waters areas” (submerged lands).



It should also be noted that, under subsection 212.055(2)(g) Fla. Stat. (set forth in the email string below) any
operational maintenance costs for SOLPP stormwater projects, natural filtration projects or other lagoon
restoration projects financed by the % cent sales tax can also be paid from the % cent sales tax, as well as the
cost of property owner education programs designed to raise property owner’s awareness of steps they can
take to prevent re-introduction of lawn fertilizers, clippings and other polluted stermwater runoff into the
lagoon, all of which have been contributors to the existing muck problem created over the past 50+ years.

Below is the email string between Bond Counsel and myself. | would also point out that the findings section of
the proposed lagoon referendum/sales tax Ordinance address the issue you have raised in great detail,
including a state agency’s very broad interpretation of the highlighted language found in 212.055(2)(g) (set
forth below).

RE: Indian River

Miller, Steve <smiller@ngn-tampa.com>
Mon 8/15/2016 525 PM
Knex, Seott L
Wilson, Shannon L; Cummings, Cathlaen; Bentley, Eden

igured you guys had looked into this already. We just didn’t know what the remediation/capital improvement
might entail. In addition to the state law issue, under the federal tax laws, proceeds of tax-exempt debt must be
used for capital expenditures. Federal tax authority generally defers to the issuing entity’s own accounting

treatment of the expenditure. To that end, if the County intends to issued tax-exempt bonds for any of these
costs we would need to see how the County’s accountants would treat such expenditures — capital or non-
capital. Most CPA firms treat significant canal dredging and the like as capital and we have financed those costs
Mast so this likely should not be a problem but we probably will want to discuss with finance at seme

point L ogene
;;:ﬁ "-.______________ — —

Nabors

Giblin & \
Nickerson.

Steven E. Miller, Esq. 3

Nabors, Giblin & Nickerson, P.A.
2502 Rocky Point Drive, Suite 1060
Tampa, Florida 33607

Phone 813/281-2222

Fax 813/281-0129

smiller@ngn-tampa.com \\\

The information and ail attachments contained in this electronic communication are legatly privileged and confidential information, subject to the
ottorney-client privilege and intended only for the use of the intended recipients. If the reader of this message is not an intended recipient, you ore
hereby notifled thot any review, use, dissemination, distribution or copying of this communication is strictly prohibited. If you have received this

communitation in error, please notify me immediately of the error by return e-mail and please permanently remove any coples of this messege from

your system and do not retain any copies, whether in electronic or physical form or otherwise, \ -
Q@M@ﬁbj

From: Knox, Scott L [mailto:Scott.Knox@brevardfl.qov] . LA, ;

Sent: Monday, August 15, 2016 5:12 PM = =

To: Miller, Steve prc & Grrhon g A g B

4
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Sand on DLaeh.

1ofa (L o Cleret
Cc: Wilson, Shannon L.; Cummings, Cathleen; Bentley, Eden -
Subject: RE: Indian River \-,LML Wha [ 00 L0 (uge Jd Cm‘

I am familiar with the statute, Steve. And as you know, the Supreme Court has indicated

that infrastructure includes capital maintenance. [t is my opinion that removing 50 years of
accumulated muck in identified pockets within the Indian River (constituting 70% of the project cost)
qualifies as “capital maintenance” on a recreation facility-- like replacement of sand on an eroded beach
or replacement of fallen trees in a park. A recreation facility constitutes a public facility within the
meaning of the statutory definition, particularly in Brevard where there are about 100+ parks abutting
the lagoon and three causeways crossing the lagoon with which passive (and active) recreation activities
in the lagoon are or can be associated in Brevard County alone.

More importantly, there is a rarely used section of the sales surtax law that authorizes the use of surtax
funds for operations and maintenance of parks and recreation %ro grams, ; cilité gstablished

with th eds of Ehe surtax. Because Brevard County, perhaps uniquely among the 0/ counties
(likely dueTo the county s unique charter cap) qualifies under the ratio established in that statute, I have

concluded the statute also authorizes operations and maintenance of recreation programs associated
with the Lagoon. :

Subsection 212.055(2)(g):
(g) Notwithstanding paragraph (d), a county having a population greater than 75,000 in which the
taxable value of real property is less than 60 percent of the just value of real property for ad valorem tax
purposes for the tax year in which an infrastructure surtax referendum is placed before the voters, and
the municipalities within such a county, may use ceeds and interest of the surtax for operation
and maintenance of parks and recreation programg and facilities established witl roceeds of the
surtax throughout the duration of the surtax levy orWhile interest earnings accruing from the proceeds o
/_@ surtax are available for such use, whichever period is Tonger. )

4
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County of Palm Beach v. State, 342 So. 2d 56 (Fla. 1976) — Bond |sSue {duwsut —

“If it were clear that references to "maintenance" were intended to mean constitutionally prohibited non-
capital expenditures, we would have no choice but to affirm the judgment of the trial court. It is far from clear,
however. County Commissioners are presumed to have acted in accordance with their duty to uphold the
Constitution of this state, and this Court is bound to avoid constitutional questions conceming a statute by
severing objectionable phraseology where necessary. In the context of the resolution the term
"maintenance” is not so clear and unambiguous that all would agree it means operating as opposed to
capital expenses. It reasonably can be read to mean "capital maintenance”, such as replacing fallen trees

or eroded beaches. Patle . —tree s o Sond are -}—a/\ﬁ(}élg, 1{ems -

be Rplaced

Scott L. Knox, Brevard County Attorney

2725 Judge Fran Jamieson Way ANOT "%’H;g%'&, TABEN
Melbourne, FL 32940 l’ﬁ

4 AN A Ty L
(321) 633-2090 J e o )

The State of Fiorida has a broad public records law and a request made under the autherity of that Public
Records faw may require the disclosure and copying of any email sent to this office unless exempt, privileged
or confidential under state law . '

From: Wilson, Shannon L

Sent: Monday, August 15, 2016 10:33 AM
To: Knox, Scott L

Cc: Miller, Steve; Cummings, Cathleen
Subject: FW: Indian River



Scott,
You are far more involved in this and in a better position to answer Steve’s questions.

Shannon L. Wilson

Deputy County Attorney

2725 Judge Fran Jamieson Way
Suite 308

Viera, FL 32940

(321) 633-2090

From: Miller, Steve [mailto:smiller@nan-tampa.com]
Sent: Monday, August 15, 2016 10:23 AM

To: Wilson, Shannon L

Subject: Indian River

| saw the article noting that the County intends to put an infrastructure sales surtax on the ballot for

remediating the Indian River Lagoon. Do you know what kind of capital improvements are to be financed with

the surtax? As you know, the statute requires the surtax proceeds to be used for “infrastructure” as defined in
ﬁhe statute. The definition means fixed capital expenditures or fixed capital outlay associated with the

¢

onstruction, reconstruction or improvement of public facilities that have a life expectancy of 5 years or more.

_—

Nabors

Gibh
S

Steven E. Miller, Esq.

Nabors, Giblin & Nickerson, P.A.
2502 Rocky Point Drive, Suite 1060
Tampa, Florida 33607

Phone 813/281-2222

Fax 813/281-0129
smiller@ngn-tampa.com

The information and oll attachments contained in this electronic communication ore Jegally privileged and confidentiol information, subject to the
attorney-client privifege and Intended only for the use of the intended recipients. If the reader of this message is not an intended recipient, you are
hereby notlfied thot any review, use, disseminaticn, distribution or copying of this communication is strictly prohibited, If you have received this
communication in error, please notify me immediately of the error by return e-mail and please permanently remove any copies of this message from
your system and do nof retain ony copies, whether in electronic or physical form or otherwise,

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

(321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .

From: Infantini, Trudie

Sent: Wednesday, August 17, 2016 2:32 PM

To: Lewis, Sally A; Mannier, Linda; Helton, Lori; Knox, Scott L; dberman@floridatoday.com
Subject: Re: 2nd changes to the 8-23-16 Advanced Agenda

6



Dear Scott,

I am very concerned about the forward motion of this agenda item. Please provide me the AGO, the
case law, the anything you have supporting the use of the referendum proceeds to be used for de-
mucking the lagoon. I genuinely believe this is not a permitted use and we are defrauding the public
but I will stand corrected if presented with persuasive supporting documentation.

Thanks for getting right on this,
Trudie

Trudie Infantini, CPA
District 3 County Commissioner
1311 E. New Haven Avenue

Melbourne, FL 32901

From: Lewis, Sally A
Sent: Wednesday, August 17, 2016 2:06:19 PM

To: Advanced Agenda; CGroup; CNTYATY_Staff; CNTYMGR_Staff

Cc: Christine Mulligan; Deborah Thomas (deborah.thomas@brevardclerk.us); Donna Scott; Kimberly Powell
(kimberly.powell@brevardclerk.us); Tamniy Rowe (Tammy.Rowe @brevardclerk.us)

Subject: 2nd changes to the 8-23-16 Advanced Agenda

Attached are the 2" changes to the advanced agenda.

Also, please note - Delete BCR # 20160612 from Item 11 D 1. This has already been approved by the Board.
Thank you,

Sally

Sally Lewis

2725 Judge Fran Jamieson Way
Viera, FI- 32940
327-633-20710
Sally-lewis@brevardeounty-us

Sally-lewis@brevardfl gov

Under Florida law, all correspondence sent to the County Manager’s Office, which is not exempt or confidential pursuant to
Chapter 119 of the Florida Statutes, is public record: If you do not want the public record contents of your e-mail or your
e~-mail address to be provided to the public in response to a public records request, please do not send electronic mail to

this entity- Instead, contact this office by phone or in writing:

Scott L. Knox, Brevard County Attorney
2725 Judge Fran Jamieson Way
Melbourne, FL 32940

{321) 633-2090

The State of Florida has a broad public records law and a request made under the authority of that Public Records law
may require the disclosure and copying of any email sent to this office unless exempt, privileged or confidential under
state law .



From: Infantini, Trudie

Sent: Wednesday, August 17, 2016 2:32 PM

To: Lewis, Sally A; Mannier, Linda; Helton, Lori; Knox, Scott L; dberman@floridatoday.com
Subject: Re: 2nd changes to the 8-23-16 Advanced Agenda

Dear Scott,

I am very concerned about the forward motion of this agenda item. Please provide me the AGO, the
case law, the anything you have supporting the use of the referendum proceeds to be used for de-
mucking the lagoon. I genuinely believe this is not a permitted use and we are defrauding the public
but I will stand corrected if presented with persuasive supporting documentation.

Thanks for getting right on this,
Trudie

Trudie Infantini, CPA

District 3 County Commissioner
1311 E. New Haven Avenue
Melbourne, FL 32901

From: Lewis, Sally A

Sent: Wednesday, August 17, 2016 2:06:19 PM
To: Advanced Agenda; CGroup; CNTYATY_Staff; CNTYMGR_Staff

Cc: Christine Mulligan; Deborah Thomas (deborah.thomas@brevardclerk.us); Donna Scott; Kimberly Powell
(kimberly.powell@brevardclerk.us); Tammy Rowe (Tammy.Rowe @brevardclerk.us)

Subject; 2nd changes to the 8-23-16 Advanced Agenda

Attached are the 2™ changes to the advanced agenda.

Also, please note — Delete BCR # 20160612 from Item |1 D 1. This has already been approved by the Board.
Thank you,

Sally

Sally Lewis

2725 Judge Fran Jamieson Way
Viera, FI- 32940
321-633-2070
Sally:lewis@brevardcounty-us

Sally-lewis@brevardfl-qov

Under Florida law, all correspondence sent to the County Manager’s Office, which is not exempt or confidential pursuant to
Chapter 119 of the Florida Statutes, is public record: If you do not want the public record contents of your e-mail or your
e~mail address to be provided to the public in response to a public records request, please do not send electronic mail to
this entity: Instead, contact this office by phone or in writing
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MINUTES OF THE MEETING OF THE BOARD OF COUNTY COMMISSIONERS
BREVARD COUNTY, FLORIDA

3:30 PM
The Board of County Commissioners of Brevard County, Florida, met in regular session on August 16, 2016 at 3:45 PM

in the Government Center CGommission Room, Building C, 2725 Judge Fran Jamieson Way, Viera, Florida.

CALL TO ORDER

Attendee Name _ Title | status | Arrived
Robin Fisher . Commissioner District 1 Excused |
Jim Barfield : Chairman/Commissioner District2 Excused i
Trudie Infantini ¢ Commissioner District 3 Present [
Curt Smith Vice Chairman/Commissioner District 4 Present
Andy Anderson Commissioner District 5 Present
INVOCATION

The invocation was given by Commissicner Smith.

PLEDGE OF ALLEGIANCE

Commissioner Smith led the assembly in the Pledge of Allegiance.

ITEM Il., COMMISSIONER TRUDIE INFANTINI REPORT, RE BALLOT LANGUAGE FOR NOVEMBER 8, 2016,
REFERENDUM FOR THE ONE-HALF CENT INFRASTRUCTURE SALES TAX TO FUND IMPLEMENATION OF
SAVE OUR LAGOON PROJECT PLAN

Commissioner Infantini stated at the last Board of County Commissioners meeting an Ordinance was passed for ballot
language on November 8, 2016, Referendum for one-half cent infrastructure sales tax to fund implementation of the
Save Our Lagoon Project Plan; she provided the Board with a package and she had tried to present during the last
Board meeting that perhaps it was not a lawful use of the one-half cent sales tax; she stated extra research has turhed
up that it is not a permitted use; and the half-cent sales tax cannot be used for demucking. She advised that ballot
language has to be to the Supervisor of Elections, the Monday before the next Tuesday Board meeting; there is not
another Board meeting beforehand to decide this; Florida Statute 212.055 was referenced in the Ordinance and does
not permit what the Statue says being allowed to use the half-cent sales tax for; it is not specifically enumerated and it
cannot be used for that; and in order to overcome that objection, Senator Thad Altman presented a Senate bill to attach
and make it so that demucking could be used if it was used for ecological and beneficial muck removal; Debbie Mayfield,
Florida House Representative for District 54, submitted a similar bill in the House so that muck removal would be added
to Florida Statue Chapter 212; however, the provided package shows those denied; and the Senate bill died in
appropriations and the House bill died in finance, and tax. She advised demucking is not one of the permitted uses of a
Florida Statute; she mentioned Scott Knox, County Attorney, has made a mistake by saying as long as the County fell
within the Statute of having a population greater than 75,000, it could be used for maintenance of a capital project, but
he did not finish telling the rest of the paragraph; and the rest of the paragraph says that it can be used for maintenance
of a project that is put together using the sales tax. She went on to state if the Lagoon was built using the sales tax, the
sales tax cannot be used to demuck it; she does not want to present something to the voters to be put on the baliot to
vote for and then all are disappointed thinking the County is going to do something; she would rather present to them
the stuff that they can do, rather than stuff they cannot do; she thinks the language and the amount required for this
one-half cent sales tax needs to be changed; and right now $300 million is being asked for and $2 million is for
demucking. She suggested to rescind it or reduce how much is going to be collected, and change the ballot language;
and she stated the ballot language says it is for removing muck and reducing pollution.

Vice Chairman Smith inquired what Commissioner Infantini is proposing. Commissioner Infantini responded this could

wait and be done again at the Board meeting on August 23; but Lori Scott, Supervisor of Elections, needs to have her
ballot fanguage in and she may want to know that this cannot go to the voters as is.

http://brevardcountyfl.igm2.com/Citizens/FileView.aspx ?Type=12&1D=1282&Print=Yes 13
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Stockton Whitten, County Manager, stated that he and Attorney Knox talked about this issue; Attorney Knox has done
the research and is the legal advisor; he has conferred to the County's Bond Council who is confident with his opinion;
nevertheless, this will be on the August 23, 2016, Agenda to adopt the ordinance; and he thinks Commissioner
Infantini's points are most appropriately presented.

Commissioner Infantini pointed out that there is an Attorney General Opinion (AGO) and it was believed that Tourist Tax
could not be used; but Tourist Tax can be used for the Lagoon cleanup, and two other counties are actually doing the

same.

Vice Chairman Smith inquired if they had a referendum to vote on to do that. Commissioner Infantini replied no; she
stated it is an actual permitted use of the Tourist Tax dollars; and the Tourist Development Council's plan will need to be

changed.

Christine LePore, Assistant County Attorney, advised it is her understanding that this issue will be addressed on
Tuesday, August 23.

Commissioner Infantini advised this is the Board of County Commissioners holding a special meeting and she will be
making a mofion.

Commissioner Anderson stated he is not voting on anything until he talks to the other Commissioners in an open and
public forum.

Motion by Commissioner Infantini to pull ballot language for November 8, 2016, Referendum of the One-Half Cent
Infrastructure Sales Tax to Fund Implementation of the Save Our Lagoon Project Plan until the language is revised,
reflecting accuracy of what is permitted to use. Motion failed due to the lack of a seconder.

Vice Chairman Smith expressed his thanks to Commissioner infantini for bringing this to the Board's attention; and he
stated he is [ooking forward to finding out where to go from here.

ITEM IIl., PUBLIC COMMENT

David isnardi, Melbourne-Tillman Water Control District Board Member, advised that he appreciates the Beard waiting
until Tuesday, August 23 for the public and properly noticing; he has spoken to the other Commissioners, but has not
had the chance to speak to Vice Chairman Smith about Melbourne-Tillman being one of the best and most efficiently ran
government bodies the Board has even seen; he has worked 14 years hard being a Melbourne-Tillman board member
and he is very passionate to ensure the western diversion happens, due to being critical; when efforts fail, the water
gets poliuted; and in order to continue there has been no budget increase seen since 2007. He went on to state they
have been dealing with a lot less over the years; the reserve is coming down and with one major event, there will be no
reserve; the most critical thing done is to move the water out of here, which is the basic core function of government; the
dollars are needed and no one is doing it better than they are, because they are doing it for less; and when caring about
the Lagoon, this is one way to show it.

PUBLIC HEARING, RE: STATEMENT OF PROPOSED RATES FOR THE MELBOURNE-TILLMAN WATER
CONTROL DISTRICT FOR FY 2016-2017

Vice Chairman Smith called for the public hearing to consider statement of proposed user fee rates for the Melbourne-
Tillman Water Control District for Fiscal Year 2016-2017.

Dan Anderson, District Manager of Melbourne-Tillman Water Control District, introduced the Melbourne-Tillman Water
Control District Members who were present. He stated Melbourne-Tillman in April 2016 adopted a tentative budget for
submittal to Brevard County for Fiscal Year 2016-2017; and he acknowledged the County Budget Office for its
assistance in working with the budget. He advised the Board this budget is being presented with an increase of user
fee rate structure; the proposed increase would generate approximately $173,000; and he pointed out the Melbourne-
Tillman Water Control District has been very proactive in water quality within the District canal system before it
discharges into the Indian River through Turkey Creek. He stated the increase will fund water quality projects through
additional weirs structures to cleanup substations within weirs aquatic vegetation harvesting; and the District is
requesting the Board’s approval for the adoption user fee rates for FY 2018-2017 as follows: 1) Residential Rates from
$19.13 to $21.04; 2) Commercial Rates from $37.14 to $40.85; and 3) Agricultural Rates from $6.69 to $7.36.

Vice Chairman Smith inquired what the increase percentage is. Mr. Anderson responded 10 percent.

http://brevar deountyfl.igm2.com/Citizens/FileView.aspx ? Type=12&ID=12828Print=Yes 2/3





