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AGENDA
Meeting Date
Section | (onsent
July 26, 2016 =
No. IT A1

AGENDA REPORT
BREVARD COUNTY BOARD OF COUNTY COMMISSIONERS

SUBJECT: Agency Cost-Share Agreement by and Between the Indian River Lagoon Council and the

Board of County Commissioners of Brevard County, Florida, for “Today’s Leaves and Grass
Clippings: Tomorrow’s Indian River Lagoon Muck”
Fiscal Impact: Grant Revenue of $11,000; Local Stormwater Match of $19,100

DEPT/OFFICE: Natural Resources Management Department (NRM)

Requested Action:

It is requested that the Board of County Commissioners: (1) Authorize the Chairman to execute Contract
#28489, between Brevard County (Grantee) and the IRL Council (Grantor) for “Today’s Leaves and Grass
Clippings: Tomorrow’s Indian River Lagoon Muck” cost-share funding; (2) Authorize the County Manager, or
designee, to execute future contract amendments subject to the approval of the County Attorney’s Office and
Risk Management; and (3) Approve associated budget/change order requests.

Summary Explanation & Background:

Sediment carried by stormwater reduces the ability of light to penetrate water thereby hindering the growth of
aquatic plants or completely covering these plants, resulting in a die-off. Leaves, grass clippings and other
organic matter from yards increase oxygen demands as they decay. Decaying organics contribute nutrients
that feed algae blooms. The combination of low oxygen and lots of algae may result in fish kills. It is
important to Lagoon health that residents understand the impact of lawn care on water quality and the need to
control grass clippings. This is a pilot study to demonstrate nutrient release from leaves and grass clippings by
engaging high school students in a lab experiment.

Fiscal Impact: FY 15-16 $11,000 Grant Revenue; B-2 County-wide Stormwater Fund: $19,100

Staff Contact: Terry Williamson (X52715) or Virginia Barker (X52435), NRM

Clerk to the Board instruction: Total of four signed original contracts needed — one for the Clerk of Courts, two for the
IRL Council, and one for NRM.

Exhibits Attached: ATTACHMENT A — Draft Contract #28489

ATTACHMENT B - Initial Contract Forms
ATTACHMENT C - National Estuary Program Federal Grant Attachment

Contract /Agreement (If attached): Rgviewed by County Attorney Yes X No ] PR[]
| U

County Manager Assistant County Manager Department Director/Extension

Stockton Whitten

BCC-149 (Rev.1-25-13) / Electroplc Form U



BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

INITIAL CONTRACT FORM

SECTION 1

The following information must be completed on all new contracts submitted to the Board.

1. Contractor: Brevard County Natural Resources Management Department

2. Fund/Account #: 28489 ‘ 3. Division Name: Watershed

4. Contract Description: TODAY’S LEAVES AND GRASS CLIPPINGS; TOMORROW?’S INDIAN
RIVER LAGOON MUCK

5. Contract Monitor: IRL Council 6. Mail Stop #: 81
7. Dept./Office Director: Virginia Barker 8. Contract Type:
ACTION DATE: 30 days from entry | ACTION REQUIREMENT:
SECTION I

The following departments must approve all contracts submitted to the Board:

APPROVAL
COUNTY OFFICE YES NO INITIALS DATE
User Agency - —
Risk Management X . JLJ 6/23/2016
County Attorney - -

If any office denies approval, the package will be returned immediately to the User Agency.

NOTE: This form should be attached to all new contracts being submitted to the Board for approval. After the
contract has been approved, the contract package, including this form, will go to the Clerk to the Board. The
Clerk’s office will return the Initial Contract Form to department for contract to be entered into the Contract
Management System. See AO-29 for additional information.




BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

INITIAL CONTRACT FORM

SECTION I

The following information must be completed on all new contracts submitted to the Board.

1. Contractor: Brevard County Natural Resources Management Department

2. Fund/Account #: 28489 | 3. Division Name: Watershed

4. Contract Description: TODAY’S LEAVES AND GRASS CLIPPINGS; TOMORROW’S INDIAN
RIVER LAGOON MUCK

S. Contract Monitor: IRL Council 6. Mail Stop #: 81
7. Dept./Office Director: Virginia Barker 8. Contract Type:
ACTION DATE: 30 days from entry | ACTION REQUIREMENT:
SECTION II

The following departments must approve all contracts submitted to the Board:

APPROVAL
COUNTY OFFICE YES NO INITIALS DATE
User Agency
Risk Management

County Attorney M /9/(/ it (F / D:?/ { (f

If any office denies approval, the package will be returned immediately to the User Agency.

NOTE: This form should be attached to all new contracts being submitted to the Board for approval. After the
contract has been approved, the contract package, including this form, will go to the Clerk to the Board. The
Clerk’s office will return the Initial Contract Form to department for contract to be entered into the Contract
Management System.  See AO-29 for additional information.
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BOARD OF COUNTY COMMISSIONERS

FLORIDA’S SPACE COAST

Tammy Rowe, Clerk to the Board, 400 South Street « P.O. Box 999, Titusville, Florida 32781-0999 Telephone: (321) 637-2001

Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

July 27, 2016

MEMORANDUM
TO:  Virginia Barker, Natural Resources Management Office Director

RE: Item Il.LA.1., Agency Cost-Share Agreement with Indian River Lagoon Council for
“Today’s Leaves and Grass Clippings: Tomorrow’s Indian River Lagoon Muck”

The Board of County Commissioners, in regular session on July 26, 2016, authorized the
Chairman to execute Contract #28489, with the Indian River Lagoon Council (IRLC) for “Today’s
Leaves and Grass Clippings: Tomorrow's Indian River Lagoon Muck”; authorized the County
Manager, or his designee, to execute future contract amendments subject to approval of the
County Attorney’s Office and Risk Management; and approved associated budget change/order
requests. Enclosed are four executed copies of the Contract.

Upon execution by the Indian River Lagoon Council, please return a fully-executed
contract to this office for inclusion in the official minutes.

Your continued cooperation is greatly appreciated.
Sincerely yours,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

\;‘;fa_.f'l"ln'w?j’ (*"()jtnc.(;

-
“Tammy Rowe, Deputy Clerk

lem

Encls. (4)

cC: Contracts Administration
Finance
Budget

PRINTED ON RECYCLED PAPER



Contract #28489

AGENCY COST-SHARE AGREEMENT
BY AND BETWEEN THE
IRL COUNCIL AND
THE BOARD OF COUNTY COMMISSIONERS OF BREVARD COUNTY, FLORIDA, FOR
TODAY’SLEAVES AND GRASS CLIPPINGS; TOMORROW’S INDIAN RIVER LAGOON
MUCK

THIS AGREEMENT (“Agreement”) is entered into between the IRL COUNCIL (“the Council”),
whose address is1235 Main Street, Sebastian, Florida 32958, and the BOARD OF COUNTY
COMMISSIONERS OF BREVARD COUNTY, , whose address is 2725 Judge Fran Jamieson Way,
Building C, Viera, Florida 32940 (“Recipient™). All references to the parties hereto include the parties,
their officers, employees, agents, successors, and assigns.

RECITALS

The waters of the state of Florida are among its basic resources, and the Council has been
authorized by the United States Environmental Protection Agency to be the local sponsor
for the Indian River Lagoon National Estuary Program.

Pursuant to the IRL Council Interlocal Agreement, the Council is responsible for
managing the Indian River Lagoon National Estuary Program.

The Council has determined that providing cost-share funding to Recipient for the
purposes provided for herein will benefit the management of the water resources of the
Indian River Lagoon.

The parties have agreed to jointly fund the following project to benefit the water
resources in accordance with the funding formula further described in the Statement of
Work, Attachment A (hereafter “the Project”):

Project description: This pilot study promotes beneficial lifestyles by engaging high school
students in a laboratory experiment using leaves and grass clippings. Students will measure
leaching rates for nutrients released by plant material and learn about other methods to prevent,
detect, and eliminate stormwater pollution.

In consideration of the above recitals, and the funding assistance described below, Recipient agrees
to perform and complete the activities provided for in the Statement of Work, Attachment A. Recipient
shall complete the Project in conformity with the contract documents and all attachments and other items
incorporated by reference herein. This Agreement consists of all of the following documents: (1)
Agreement, (2) Attachment A- Statement of Work; and (3) all attachments, if any. The parties hereby agree
to the following terms and conditions.

1. TERM; WITHDRAWAL OF OFFER

(a) The term of this Agreement is from the date upon which the last party has dated and
executed the same (“Effective Date™) until February 28, 2017 (“Completion Date™).
Recipient shall not commence the Project until any required submittals are received and
approved. Recipient shall commence performance within fifteen (15) days after the
Effective Date and shall complete performance in accordance with the time for
completion stated in the Statement of Work. Time is of the essence for every aspect of
this Agreement, including any time extensions. Notwithstanding specific mention that
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Contract #28489

certain provisions survive termination or expiration of this Agreement, all provisions of
this Agreement that by their nature extend beyond the Completion Date survive
termination or expiration hereof.

(b) This Agreement constitutes an offer until authorized, signed and retumed to the Council by
Recipient. This offer terminates forty-five (45) days after receipt by Recipient; provided,
however, that Recipient may submit a written request for extension of this time limit to the
Council’s Project Manager, stating the reason(s) therefor. The Project Manager shall notify
Recipient in writing if an extension is granted or denied. If granted, this Agreement shall be
deemed modified accordingly without any further action by the parties.

DELIVERABLES. Recipient shall fully implement the Project, as described in the Statement of
Work, Attachment A. Recipient is responsible for the professional quality, technical accuracy,
and timely completion of the Project. Both workmanship and materials shall be of good quality.
Unless otherwise specifically provided for herein, Recipient shall provide and pay for all
materials, labor, and other facilities and equipment necessary to complete the Project. The
Council’s Project Manager shall make a final acceptance inspection of the Project when
completed and finished in all respects. Upon satisfactory completion of the Project, the Council
will provide Recipient a written statement indicating that the Project has been completed in
accordance with this Agreement. Acceptance of the final payment by Recipient shall constitute a
release in full of all claims against the Council arising from or by reason of this Agreement.

OWNERSHIP OF DELIVERABLES. Unless otherwise provided herein, the Council does not
assert an ownership interest in any of the deliverables under this Agreement.

AMOUNT OF FUNDING

(a) For satisfactory completion of the Project, the Council shall pay Recipient approximately
thirty-six and one half percent (36.5%) of the total cost of the Project, but in no event
shall the Council cost-share exceed $11,000. The Council cost-share is not subject to
modification based upon price escalation in implementing the Project during the term of
this Agreement. Recipient shall be responsible for payment of all costs necessary to
ensure completion of the Project. Recipient shall notify the Council’s Project Manager in
writing upon receipt of any additional external funding for the Project not disclosed prior
to execution of this Agrccment.

(b) In-Kind Services. Recipient agrees to provide $19,100 in the form of cash and/or in-kind
services for the Project, as further described in the Statement of Work, which shall count
toward Recipient’s cost-share obligation.

PAYMENT OF INVOICES

(a) Recipient shall submit one invoice upon successful completion of the Project by one of
the following two methods: (1) by mail to the IRL Council, 1235 Main Street, Sebastian,
Florida 32958, or (2) by e-mail to sakuma@irlcouncil.org. The invoice shall be submitted
in detail sufficient for proper pre-audit and post-audit review. It shall include a copy of
contractor and supplier invoices to Recipient and proof of payment. Recipient shall be
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Contract #28489

reimbursed for thirty-six and one half percent (36.5%) of approved costs or the not-to-
exceed sum of $11,000, whichever is less. The Council shall not withhold any retainage
from this reimbursement. If necessary for audit purposes, Recipient shall provide
additional supporting information as required to document invoices.

End of Council Fiscal Year Reporting. The Council’s fiscal year ends on September
30. Irrespective of the invoicing frequency, the Council is required to account for all
encumbered funds at that time. When authorized under the Agreement, submittal of an
invoice as of September 30 satisfies this requirement. The invoice shall be submitted no
later than October 30. If the Agreement does not authorize submittal of an invoice as of
September 30, Recipient shall submit, prior to October 30, a description of the additional
work on the Project completed between the last invoice and September 30, and an
estimate of the additional amount due as of September 30 for such Work. If there have
been no prior invoices, Recipient shall submit a description of the work completed on the
Project through September 30 and a statement estimating the dollar value of that work as
of September 30.

Final Invoice. The final invoice must be submitted no later than 45 days after the
Completion Date; provided, however, that when the Completion Date corresponds with
the end of the Council’s fiscal year (September 30), the final invoice must be submitted
no later than 30 days after the Completion Date. Final invoices that are submitted after
the requisite date shall be subject to a penalty of 10 percent of the invoice. This
penalty may be waived by the Council, in its sole judgment and discretion, upon a
showing of special circumstances that prevent the timely submittal of the final
invoice. Recipient must request approval for delayed submittal of the final invoice
not later than ten (10) days prior to the due date and state the basis for the delay.
All invoices shall include the following information: (1) Council contract number; (2)
Council encumbrance number; (3) Recipient’s name and address (include remit address,
if necessary); (4) Recipient’s invoice number and date of invoice; (5) Council Project
Manager; (6) Recipient’s Project Manager; (7) supporting documentation as to cost
and/or Project completion (as per the cost schedule and other requirements of the
Statement of Work); (8) Progress Report (if required); (9) Diversity Report (if otherwise
required herein). Invoices that do not correspond with this paragraph shall be returned
without action within twenty (20) business days of receipt, stating the basis for rejection.
Payments shall be made within forty-five (45) days of receipt of an approved invoice.

Travel expenses. If the cost schedule for this Agreement includes a line item for travel
expenses, travel expenses shall be drawn from the project budget and are not otherwise
compensable.

Payments withheld. The Council may withhold or, on account of subsequently
discovered evidence, nullify, in whole or in part, any payment to such an extent as may
be necessary to protect the Council from loss as a result of: (1) defective work not
remedied; (2) failure to maintain adequate progress in the Project; (3) any other material
breach of this Agreement. Amounts withheld shall not be considered due and shall not be
paid until the ground(s) for withholding payment have been remedied.

Annual budgetary limitation. For multi-fiscal year agreements, the Council must budget
the amount of funds that will be expended during each fiscal year as accurately as
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Contract #28489

possible. The Statement of Work, Attachment A, includes the parties’ current schedule for
completion of the Work and projection of expenditures on a fiscal year basis (October 1 —
September 30) (“Annual Spending Plan™). If Recipient anticipates that expenditures will
exceed the budgeted amount during any fiscal year, Recipient shall promptly notify the
Council’s Project Manager and provide a proposed revised work schedule and Annual
Spending Plan that provides for completion of the Work without increasing the Total
Compensation. The last date for the Council to receive this request is August 1 of the then-
current fiscal year. The Council may in its sole discretion prepare a Supplemental
Instruction Form incorporating the revised work schedule and Annual Spending Plan
during the then-current fiscal year or subsequent fiscal year(s).

LIABILITY AND INSURANCE. Each party is responsible for all personal injury and property
damage attributable to the negligent acts or omissions of that party, its officers and employees.
Nothing contained herein shall be construed or interpreted as denying to any party any remedy or
defense available under the laws of the State of Florida, nor as a waiver of sovereign immunity of the
State of Florida beyond the waiver provided for in Section 768.28, Fla. Stat., as amended. Each party
shall acquire and maintain throughout the term of this Agreement such liability, workers’
compensation, and automobile insurance as required by their current rules and regulations.

FUNDING CONTINGENCY. This Agreement is at all times contingent upon funding
availability from the United States Environmental Protection Agency. Agreements that extend for
a period of more than one Fiscal Year are subject to annual appropriation of funds in the sole
discretion and judgment of the Council's Board of Directors for each succeeding Fiscal Year.
Should the Project not be funded, in whole or in part, in the current Fiscal Year or succeeding
Fiscal Years, the Council shall so notify Recipient and this Agreement shall be deemed
terminated for convenience five (5) days after receipt of such notice, or within such additional
time as the Council may allow. For the purpose of this Agreement, “Fiscal Year” is defined as
the period beginning on October 1 and ending on September 30.

PROJECTMANAGEMENT

(a) The Project Managers listed below shall be responsible for overall coordination and
management of the Project. Either party may change its Project Manager upon three (3)
business days prior written notice to the other party. Written notice of change of address
shall be provided within five (5) business days. All notices shall be in writing to the
Project Managers at the addresses below and shall be sent by one of the following
methods: (1) hand delivery; (2) U.S. certified mail; (3) national overnight courier; (4) e-
mail or, (5) fax. Notices via certified mail are deemed delivered upon receipt. Notices via
overnight courier are deemed delivered one (1) business day after having been deposited
with the courier. Natices via e-mail or fax are deemed delivered on the date transmitted

and received.

COUNCIL RECIPIENT

Frank Sakuma, Project Manager Terry Williamson, Jr., Project Manager

IRL Council Brevard Co. Natural Resources Mgmt. Dept.
1235 Main Street 2725 Judge Fran Jamieson Way, A-219
Sebastian, FL. 32958 Viera, FL 32940

(321) 609-0868 (321) 633-2014

E-mail: sakuma@irlcouncil.org E-mail: Terry. Williamson@brevardcounty.us
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Contract #28489

(b) The Council’s Project Manager shall have sole responsibility for transmitting
instructions, receiving information, and communicating Council policies and decisions
regarding all matters pertinent to performance of the Project. The Council’s Project
Manager may also issue a Council Supplemental Instruction (CSI) form, Attachment B,
to authorize minor adjustments to the Work that are consistent with the purpose of the
Work. Both parties must sign the CSI. A CSI may not be used to change the Total
Compensation, quantity, quality, or the Completion Date of the Work, or to change or
modify the Agreement.

PROGRESS REPORTS AND PERFORMANCE MONITORING

(a) Progress Reports. Recipient shall provide to the Council Project update/status reports as
provided in the Statement of Work. Reports will provide detail on progress of the Project
and outline any potential issues affecting completion or the overall schedule. Reports may
be submitted in any form agreed to by Council’s Project Manager and Recipient, and may
include emails, memos, and letters.

(b) Performance Monitoring. For as long as the Project is operational, the Council shall have
the right to inspect the operation of the Project during normal business hours upon
reasonable prior notice. Recipient shall make available to the Council any data that is
requested pertaining to performance of the Project.

TERMINATION. If Recipient materially fails to fulfill its obligations under this Agreement,
including any specific milestones established herein, the Council shall provide Recipient written
notice of the deficiency by forwarding a Notice to Cure, citing the specific nature of the breach.
Recipient shall have thirty (30) days to cure the breach. If Recipient fails to cure the breach within
the thirty (30) day period, the Council shall issue a Termination for Default Notice and this
Agreement shall be terminated upon receipt of said notice. In such event, Recipient shall refund to
the Council all funds provided to Recipient pursuant to this Agreement within thirty (30) days of
such termination. The Council may also terminate this Agreement upon ten (10) days written notice
in the event any of material misrepresentations in the Project Proposal.

ADDITIONAL PROVISJONS (Alphabetical)
ASSIGNMENT. Recipient shall not assign this Agreement, or any monies due hereunder,
without the Council’s prior written consent. Recipient is solely responsible for fulfilling all work
elements in any contracts awarded by Recipient and payment of all monies due. No provision of

this Agreement shall create a contractual relationship between the Council and any of Recipient’s
contractors or subcontractors.

AUDIT; ACCESS TO RECORDS; REPAYMENT OF FUNDS

(a) Maintenance of Records. Recipient shall maintain its books and records for the purpose of
audit in accordance with the requirements of Attachment D , National Estuary Grant
Program Requirements.

(b) Repayment of Funds. Council funding shall be subject to repayment after expiration of this
Agreement if, upon audit examination, the Council finds any of the following: (1) Recipient
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Contract #28489

has spent funds for purposes other than as provided for herein; (2) Recipient has failed to
perform a continuing obligation of this Agreement; (3) Recipient has received duplicate
funds from the Council for the same purpose; and/or (4) Recipient has received more than
one hundred percent (100%) contributions through cumulative public agency cost-share
funding.

CIVIL RIGHTS. Pursuant to Chapter 760, Fla. Stat., Recipient shall not discriminate against
any employee or applicant for employment because of race, color, religion, sex, or national
origin, age, handicap, or marital status.

DISPUTE RESOLUTION. Recipient is under a duty to seck clarification and resolution
of any issue, discrepancy, or dispute involving performance of this Agreement by submitting a
written statement to the Council’s Project Manager no later than ten (10) business days after the
precipitating event. If not resolved by the Project Manager, the Project Manager shall forward the
request to the Council’s General Counsel, which shall issue a written decision within ten (10)
business days of receipt. This determination shall constitute final action of the Council and shall
then be subject to judicial review upon completion of the Project.

DIVERSITY REPORTING. The Council is committed to the opportunity for diversity in the
performance of all cost-sharing agreements, and encourages Recipient to make a good faith effort
to ensure that women and minority-owned business enterprises (W/MBE) are given the -
opportunity for maximum participation as contractors. The Council will assist Recipient by
sharing information on W/MBEs. Recipient shall provide with each invoice a report describing:
(1) the company names for all W/MBEs; (2) the type of minority, and (3) the amounts spent with
each during the invoicing period. The report will also denote if there were no W/MBE
expenditures.

FEDERAL FUNDING REQUIREMENTS. This Agreement is funded, in whole or in part, with
funds received by the Council from the United States Environmental Protection Agency under the
National Estuary Program for the Indian River Lagoon (CFDA No. 66.456), under the authority
of Section 320 of the Clean Water Act, 33 U.S.C. § 1251, et seq., and 40 C.F.R. Part 31 and 40
C.F.R. Part 35, Subpart P. The amount of federal funds provided under this Agreement is
$11.,000. Recipient, as a sub-grantee of these federal funds, must comply with the provisions of
Attachment _D___.

GOVERNING LAW, VENUE, ATTORNEY’S FEES, WAIVER OF RIGHT TO JURY
TRIAL. This Agreement shall be construed according to the laws of Florida and shall not be
construed more strictly against one party than against the other because it may have been drafted
by one of the parties. As used herein, “shall” is always mandatory. In the event of any legal
proceedings arising from or related to this Agreement: (1) venue for any state or federal legal
proceedings shall he in Brevard County; (2) each party shall bear its own attorney’s fees,
including appeals; (3) for civil proceedings, the parties hereby consent to trial by the court and
waive the right to jury trial.

INDEPENDENT ENTITIES. The parties to this Agreement, their employees and agents, are
independent entities and not employees or agents of each other. Nothing in this Agreement shall
be interpreted to establish any relationship other than that of independent entities during and after
the term of this Agreement. Recipient is not a contractor of the Council. The Council is providing
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cost-share funding as a cooperating governmental entity to assist Recipient in accomplishing the
Project. Recipient is solely responsible for accomplishing the Project and directs the means and
methods by which the Project is accomplished. Recipient is solely responsible for compliance
with all labor, health insurance, and tax laws pertaining to Recipient, its officers, agents, and
employees.

INTEREST OF RECIPIENT. Recipient certifies that no officer, agent, or employee of the
Council has any material interest, as defined in Chapter 112, Fla. Stat., either directly or
indirectly, in the business of Recipient to be conducted hereby, and that no such person shall have
any such interest at any time during the term of this Agreement.

NON-LOBBYING. Pursuant to Ssection 216.347, Fla. Stat., as amended, Recipient agrees that
funds received from the Council under this Agreement shall not be used for the purpose of lobbying
the Legislature or any other state agency.

PERMITS. Recipient shall comply with all applicable federal, state and local laws and
regulations in implementing the Project and shall include this requirement in all subcontracts
pertaining to the Project. Recipient shall obtain any and all governmental permits necessary to
implement the Project. Any activity not properly permitted prior to implementation or completed
without proper permits does not comply with this Agreement and shall not be approved for cost-
share funding.

PUBLIC ENTITY CRIME. A person or affiliate who has been placed on the convicted vendor
list following a conviction for a public entity crime may not submit a bid, proposal, or reply on a
contract to provide any goods or services to a public entity; may not submit a bid, proposal, or
reply on a contract with a public entity for the construction or repair of a public building or public
work; may not submit bids, proposals, or replies on leases of real property to a public entity; may
not be awarded or perform work as a contractor, supplier, subcontractor, or consultant under a
contract with any public entity; and may not transact business with any public entity in excess of
the threshold amount provided in Section 287.017, Florida Statutes, for CATEGORY TWO
($35,000) for a period of 36 months following the date of being placed on the convicted vendor
list.

PUBLIC RECORDS. Records of Recipient that are made or received in the course of
performance of the Project may be public records that are subject to the requirements of Chapter
119, Fla. Stat. If Recipient receives a public records request, Recipient shall promptly notify the
Council’s Project Manager. Each party reserves the right to cancel this Agreement for refusal by
the other party to allow public access to all documents, papers, letters, or other material related
hereto and subject to the provisions of Chapter 119, Fla. Stat., as amended.

ROYALTIES AND PATENTS. Recipient certifies that the Project does not, to the best of its
information and belief, infringe on any patent rights. Recipient shall pay all royalties and patent
and license fees necessary for performance of the Project and shall defend all suits or claims for
infringement of any patent rights and save and hold the Council harmless from loss to the extent

allowed by Florida law.
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IN WITNESS WHEREOF, the Indian River Lagoon Council has caused this Agreement
to be executed on the day and year written below in its name by its Executive Director, and
Recipient has caused this Agreement to be executed on the day and year written below in its name
by its duly authorized representatives, and, if appropriate, has caused the seal of the corporation to
be attached. This Agreement may be executed in separate counterparts, which shall not affect its
validity. Upon execution, this Agreement constitutes the entire agreement of the parties,
notwithstanding any stipulations, representations, agreements, or promises, oral or othcrwise, not
printed or inserted herein. This Agreement cannot be changed by any means other than written
amendments referencing this Agreement and signed by all parties.

IRL COUNCIL BOARD OF COUNTY COMMISSIONERS OF
Z BREVARD COUNTY, FLORIDA

By:_ /&L é By: j\

Duane E | DeFreese, Ph.D., Executive Director U JIM BARFIELD, CHAIRMAN

Virginia Barker, Department Director

Date: 0,}7//3'/20/5 Date: APPROVED BY BOARD *© 7/26/16
APPROVED AS TO FORM M - ﬂf’ A/
— Attest: C’ ' '
e ~ F 7
o T o SCOTT ELLIS, CLERK
'(Cgfo]yWsaf IKL Council General Counsel - Typed Name and Title

r legal-form and content

AN /Wﬁc&\

Christine Lépore, Asfistanl Countmeey

ATTACHMENTS

Attachment A — Statement of Work ,
Attachment B — Council Supplemental Instruction Form
Attachment C — Volunteer Sign-up Sheet

Attachment D — National Estuary Program Grant Requirements

Cost-share: Agency general
Last updated: 10-25-13
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ATTACHMENT A - STATEMENT OF WORK

Today’s Leaves and Grass Clippings; Tomorrow’s Indian River Lagoon Muck

LINTRODUCTION/BACKGROUND

When leaves, grass clippings, and other organic matter from yards enter the Indian River Lagoon, they
can increase bacterial demand for oxygen and contribute nutrients that fuel algal blooms, which can
shade seagrasses and cause fish kills. In Brevard County, treatments currently used to reduce such loads
include baffle boxes and devices that retain organic materials installed at inlets to the stormwater system.

Along with engineering solutions, lifestyles that prevent or reduce stormwater pollution represent a key
component in preventing undesirable environmental consequences. Such lifestyles include disposing of
yard wastes properly, applying minimal amounts of fertilizers and pesticides, reducing litter, and
detecting and eliminating illicit discharges. This pilot study promotes beneficial lifestyles by engaging
high school students in a laboratory experiment using leaves and grass clippings. Students will measure
leaching rates for nutrients released by plant material and learn about other methods to prevent, detect
and eliminate stormwater pollution.

The project complements the efforts of the Brevard County stormwater utility, which was formed in 1990.
Fees and grant funds have been used to implement nearly 320 projects to reduce pollution from
stormwater, including retention ponds, baffle boxes, and swales in older developments. In addition, the
County has a dedicated in-house outreach specialist, and it is a supporter of the University of Florida
Institute of Food and Agricultural Sciences and the Blue Life Blue program. Through such outreach, the
county provides a consistent message concerning the role of individuals in reducing non-point source
pollution and the need for improving personal and corporate stewardship. This project complements and
enhances that message.

ILOBJECTIVES

The objectives of this project are:
¢ To recruit students to participate in the project;
¢ To implement and monitor the experimental degradation of varying plants; and

e To evaluate the data and the educational process and report to stakeholders and the community on
the results and implications of the experiment and the effectiveness of the outreach project.

LILSCOPE

This project communicates important messages about sustainable behavior by engaging high school
students in a laboratory experiment that assesses leaching rates for organic plant matter using leaves and
grass clippings from their homes (or supplemented as necessary to cover the desired species). Our goal is
to develop a lesson plan and methodology for distribution to numerous schools and school systems
(private/public). Ultimately, this project should help protect seagrasses and other ecological components
by reducing the nutrient load entering the lagoon.

The experiments comprising this pilot project will take place simultaneously at a Brevard County field
station on Merritt Island and at a participating high school. Sixty-gram samples of freshly cut St.
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Augustine grass (Stenolaphrum secundalum), Bahia grass (Paspalum notatum), Bermuda grass (Cyndon
dantylon) and new fallen oak (Quercus sp.) leaves, pine (Pinus sp.) needles, and sabal palm fronds (Sabal
sp.) will be placed into separate containers. The frequency of fertilization prior to the experiment will be
documented for the grasses. Ten liters of coarsely filtered storm pond water will be added to each
container. Base levels of nutrients will be established from laboratory analysis of a 500-ml sample of the
stormwater and samples of dried plant material. A 500-ml sample of pond water and any leachate will be
sent for laboratory analysis on days 1, 4, 8, 14, 20, 30, 45, 60, and 90. In addition, equal amounts of St.
Augustine grass, Bahia grass, and oak leaves will be placed individually in containers of ten liters of
distilled water as a control. Controls will be sampled on the same days. The laboratory will analyze total
nitrogen, ammonia, total Kjeldahl nitrogen, orthophosphate, nitrate, nitrite and total phosphorus. Test kits
for nitrate and nitrite also will be used. The results should show an increase in nutrients during the
experiment. It is possible that the temporal trajectories will differ among plant materials.

Brevard County Natural Resources Management Department will provide paid staff to assist the students
in set up, data collection, analysis, interpretation, and sample transportation. The department also will
develop an experimental design suitable for a high school laboratory and provide a comprehensive final
report. The Marine Resources Council (MRC) will coordinate with a willing high school and teacher to
arrange students, time, and space for this pilot study. The MRC also will develop and implement an
evaluation to determine how much knowledge the students retained after the project. One potential
approach would compare pre-project and post-project evaluations.

IV. TASKIDENTIFICATION

Task 1: Select volunteer high school
Task 2: Complete lesson plan and obtain experimental materials
Task 3: Conduct an evaluation and initiate the experiment at both locations

Task 4: Complete the experiments, conduct evaluation, and submit a final report

Y.TIME FRAMES and DELIVERABLES

All deliverables shall be sent to the Indian River Lagoon National Estuary Program (JRLNEP) located at:
Indian River Lagoon National Estuary Program
1235 Main Street
Sebastian, Florida 32958

Deliverables shall be addressed to the attention of Frank Sakuma, Chief Operating Officer. Electronic
delivery shall be submitted by email to: sakuma@irlcouncil.org

Task 1: Select volunteer high school
Task 1 Deliverable due by one month after contract is executed
Deliverable: Brief report documenting the agreed participation by a teacher and students

Task 2: Complete lesson plan and obtain experimental materials
Task 2 Deliverable due by two months after contract is executed
Deliverable: Brief report that includes the lesson plan and documentation that materials are

obtained

Task 3: Conduct an evaluation and initiate the experiment at both locations
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Task 3 Deliverable due by seven months after contract is executed
Deliverable: Final report documenting results of the experiment and evaluations

Task 4: Complete the experiments, conduct evaluation and submit a final report
Task 4 Deliverables due by ten months after contract is executed
Deliverable: Final report documenting results of the experiment and evaluations

YLBUDGET
Task Description IRLN.EP Cost-s!lare Cost-share source
funding funding
1 Select volunteer high school $2,500 Brovard County;
Volunteers
5 Comp.lete lesson plan and obtain experimental $600 Brevard County
materials
Brevard County;
3 Condgct an evaluathn and initiate the $2,000 $4,000 Marlnej Resources
experiment at both locations Council;
Volunteers
Brevard County;
4 Complete. the experiments, conduct evaluation $9,000 $12,000 Marme_ Resources
and submit a final report Council;
Volunteers
Total $11,000 $19,100
Total project cost $30,100

County shall submit one invoice at the completion of Task 3 and a final invoice at the completion of Task
4.

Time for staff will be logged and assessed at the individual’s hourly rate plus benefits. The final report will
include staff time and assessment details.

The value of volunteer time shall be $22.14 per hour. County shall include in the final report the names of
all volunteers and the dates and beginning and ending times those volunteers contribute to the project. The
sum of all the volunteer hours shall be multiplied by $22.14 per hour to arrive at the total in-kind
contribution for the volunteer in-kind match component.
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ATTACHMENT B — COUNCIL’S SUPPLEMENTAL INSTRUCTIONS (sample)
IRL COUNCIL SUPPLEMENTAL INSTRUCTIONS #
DATE:

TO:

FROM; , Project Manager

CONTRACT/PURCHASE ORDER NUMBER:

CONTRACT TITLE:

The Work shall be carried out in accordance with the following supplemental instruction issued in accordance
with the Contract Documents without change in the Contract Sum or Contract Time. Prior to proceeding in
accordance with these instructions, indicate your acceptance of these instructions for minor changes to the work
as consistent with the Contract Documents and return to the Council’s Project Manager.

1. CONTRACTOR’S SUPPLEMENTALINSTRUCTIONS:

2. DESCRIPTION OF WORK TO BE CHANGED:

3. DESCRIPTION OF SUPPLEMENTAL INSTRUCTION REQUIREMENTS:

Contractor’s approval: (choose one of the items below):

Approved: Date:

(It is agreed that these instructions shall not result in a change in the Total Compensation or the Completion
Date.)

Approved: Date:

(Contractor agrees to implement the Supplemental Instructions as requested, but reserves the right to seek
a Change Order in accordance with the requirements of the Agreement.)

Approved: Date:
, Council Project Manager

Acknowledged: Date:
, Council Contracts Administrator

cc: Contract/Purchasing file
Financial Management
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ATTACHMENT C

BREVARD COUNTY NATURAL RESOURCES MANAGEMENT DEPT.,
Volunteer Sign-up and Release of Liability Form

To be signed by all persons engaging in volunteer activities on the date of the activity

Date: ; Project:

By my signature below, I acknowledge I am over the age of 18, and acknowledge and
agree to the following:

(1) I certify that I have no medical conditions or restrictions that would prohibit
me from acting as a volunteer. The BREVARD COUNTY NATURAL
RESOURCES MANAGEMENT DEPT. (“BCNRMD”) and the IRL
COUNCIL (“Council”) do not assume any responsibility for evaluating my
medical condition or determining my fitness to perform volunteer activities. I
must comply with all BCNRMD and Council policies and regulations,
including safety guidelines.

(2) I am not a volunteer for the Council and I am not an employee of BCNRMD
or the Council. At all times I am acting as an unpaid, independent volunteer,
and as such, am not entitled to any provision of law regarding BCNRMD or
Council employment; nor any laws relating to hours of work, rates of
compensation, leave time or employee benefits.

(3)  Irecognize and understand that I am at all times responsible for my own safety
and the safety of others, and that in performing volunteer activities I may
encounter natural or other hazards. I assume the risk of any such hazards and
recognize that I am responsible for staying alert as to potential hazards and
taking appropriate steps, including discontinuing any activities that involve a
risk of bodily harm.

(4)  Ihereby hold and save BCNRMD and the Council, its directors, officers,
employees and representatives, harmless from, and agree to indemnify same
against, any and all claims and losses that may be made by me or my heirs,
spouse, or other persons, for personal injury, loss of life, or property damage
that may result from my participation as a volunteer. This waiver and
indemnity obligation includes claims based upon my partial or sole negligence
or that of BCNRMD and Council.
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Volunteer Sign-up and Release of Liability Form — page two

NAME ADDRESS HOURS DATE(S)
(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)

(signature) (Address) (hours) (dates)
(print name)
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BREVARD COUNTY NATURAL RESOURCES MANAGEMENT DEPT.
Minor Volunteer Sign-up and Release of Liability Form

To be signed by a parent/natural guardian whose minor child is engaging in volunteer activities
on the date of the activity, excluding classroom volunteer activities

Date: ; Project:

READ THIS FORM COMPLETELY AND CAREFULLY. YOU
ARE AGREEING TO LET YOUR MINOR CHILD ENGAGE IN
A POTENTIALLY DANGEROUS ACTIVITY. YOU ARE
AGREEING THAT, EVEN IF THE BREVARD COUNTY
NATURAL RESOURCES MANAGEMENT DEPT.
(“BCNRMD”)AND THE IRL COUNCIL (“COUNCIL”) USES
REASONABLE CARE IN PROVIDING THIS ACTIVITY,
THERE IS A CHANCE YOUR CHILD MAY BE SERIOUSLY
INJURED OR KILLED BY PARTICIPATING IN THIS
ACTIVITY BECAUSE THERE ARE CERTAIN DANGERS
INHERENT IN THE ACTIVITY WHICH CANNOT BE
AVOIDED OR ELIMINATED. BY SIGNING THIS FORM YOQU
ARE GIVING UP YOUR CHILD’S RIGHT AND YOUR RIGHT
TO RECOVER FROM BCNRMD AND THE COUNCIL IN A
LAWSUIT FOR ANY PERSONAL INJURY, INCLUDING
DEATH, TO YOUR CHILD OR ANY PROPERTY DAMAGE
THAT RESULTS FROM THE RISKS THAT ARE A NATURAL
PART OF THE ACTIVITY. YOU HAVE THE RIGHT TO
REFUSE TO SIGN THIS FORM, AND BCNRMD AND THE
COUNCIL HAS THE RIGHT TO REFUSE TO LET YOUR
CHILD PARTICIPATE IF YOU DO NOT SIGN THIS FORM.
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By my signature below, 1, , parent and natural guardian of

M

)

&)

(4)

, acknowledge and agree to the following;:

I certify that my child has no medical conditions or restrictions that would prohibit him/her from
acting as a volunteer. BCNRMD and the IRL Council (“Council”) do not assume any responsibility
for evaluating his/her medical condition or determining his/her fitness to perform volunteer
activities. I understand my child is expected to comply with all BCNRMD and Council policies
and regulations, including safety guidelines.

I recognize that my child is not a volunteer for the Council and is not an employee of BCNRMD
or the Council. At all times he/she is acting as an unpaid, independent volunteer, and as such, is
not entitled to any provision of law regarding BCNRMD or Council employment; nor any laws
relating to hours of work, rates of compensation, leave time or employee benefits.

I recognize and understand that my child is at all times responsible for his’/her own safety and the
safety of others, and that in performing volunteer activities he/she may encounter natural or other
hazards. I understand that I assume the risk of any such hazards and recognize that my child is
responsible for staying alert as to potential hazards and taking appropriate steps, including
discontinuing any activities that involve a risk of bodily harm.

I am over the age of 18 and my child is under the age of 18. As parent/natural guardian of my

child, I hereby knowingly, freely, and voluntarily forever remise, release, acquit, discharge and
forever hold and save BCNRMD and the Council and each of their directors, officers, employees,
agents, contractors and representatives, harmless from, and agree to indemnify same against, any
and all claims and losses that may be made by me or my heirs, spouse, or other persons, from all
manner of actions, causes of action, suits, debts, dues, sums of money, covenants, contracts,
liability, judgments, executions, claims, costs, attorney’s fees, demands, damages, and liabilities,
whatsoever, in law, equity, or otherwise, including, but not limited to, personal injury, loss of life,
or property damage that may result from my child’s participation as a volunteer including, but not
limited to, providing emergency services or emergency medical care. This waiver and indemnity
obligation includes claims based upon my partial or sole negligence or that of BCNRMD and the
Council. Nothing contained herein shall be construed or interpreted as a waiver of sovereign
immunity of the State of Florida.

Signature of Parent/Natural Guardian
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ATTACHMENT D
NATIONAL ESTUARY PROGRAM GRANT REQUIREMENTS
(see following pages)
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Attachment C

ATTACHMENT D

(Last revised: 2-17-2016)

NATIONAL ESTUARY PROGRAM GRANT REQUIREMENTS

Catalog of Federal Domestic Assistance (CFDA) No. 66.456

This Agreement is funded, in whole or in part, with funds received by the IRL Council

(“Council”) from the United States Environmental Protection Agency (“USEPA”) under the National
Estuary Program for the Indian River Lagoon (CFDA No. 66.456), under the authority of section 320 of
the Clean Water Act, 33 U.S.C. § 1251, et seq., and 40 CFR Part 31 and 40 CFR Part 35, Subpart P. Asa
sub-grantee under the aforesaid federal grant, Recipient, in the performance of its activities pursuant to
this Agreement, must comply with the provisions of 40 C.F.R Part 31 and the specific requirements of the
contract award between USEPA and the Council, as described below. Recipient may access information
regarding the Catalog of Federal Domestic Assistance (CFDA) via the internet at
http://12.46.245.173/cfda/cfda.html.

I

INVOICING

In addition to the invoicing requirements contained in the body of this Agreement, the Council
may periodically request proof of a transaction (invoice, payroll register, etc.) to evaluate the
appropriateness of costs pursuant to state and federal guidelines (including cost allocation
guidelines), as appropriate. When requested, this information must be provided within 30
calendar days of request. Recipient may also be required to submit a cost allocation plan to the
Council in support of its multipliers (overhead, indirect, general administrative costs, and fringe
benefits). Allowable costs for Federal Programs can be found under 48 CFR Part 31 at
http://www.access.gpo.gov/nara/cfr/cfr-table-search.html and OMB Circulars A-87, A-122, A-
21, A-102 and A-110 at http://www.whitehouse.gov/omb/circulars/index. html#fnumerical. In the
event this Agreement involves a cost-share or match by Recipient, Recipient shall meet the
federal cost-share requirements established in 48 CFR, Part 31 and OMB Circulars A-87, A-122
and A-21. For purposes of this Agreement, the following cost principles are incorporated by
reference.

Organization Type Applicable Cost Principles

State, local or Indian tribal government, OMB Circular A-87

Private non-profit organization other than (1) | OMB Circular A-122
an institution of higher education, (2)
hospital, or (3) organization named in OMB
Circular A-122 as not subject to that

circular.

Education Institutions OMB Circular A-21

For-profit organization other than a hospital | 48 CFR Part 31, Contract Cost Principles
and an organization named in OMB A-122 and Procedures, or uniform cost

as not subject to that circular. accounting standards that comply with

cost principles acceptable to the federal

agency.




IL

IIL

QUARTERLY REI'ORTS

As a minimum reporting requirement, Recipient shall submit quarterly progress reports, which
shall describe the work performed, problems encountered, problem resolution, schedule updates
and proposed work for the next reporting period. Quarterly reports shall be submitted to the
Council’s Project Manager no later than twenty (20) days following the completion of the
quarterly reporting period. The term “quarterly” shall reflect the calendar quarters ending March
31, June 30, September 30 and December 31. In the event the body of this agreement contains
additional and/or more frequent reporting requirements, the body of this Agreement shall prevail.

FEDERAL SINGLE AUDIT ACT REQUIREMENTS

anization as defined in

A If the recipient is a Stat

or local government or a non-profit organ

te
OMB Circular A-133, as revised, Recipient shall comply with the following provisions.

1. If Recipient expends $500,000 or more in Federal awards in its fiscal year,
Recipient must have a single or program-specific audit conducted in accordance
with the provisions of OMB Circular A-133, as revised. The body of this
Agreement indicates the amount of Federal funds awarded through the Council
by this Agreement. In determining the Federal awards expended in its fiscal year,
Recipient shall consider all sources of Federal awards, including all Federal
resources received from the Council. The determination of amounts of Federal
awards expended should be in accordance with the guidelines established by
OMB Circular A-133, as revised. Recipient shall fulfill the requirements relative
to auditee responsibilities as provided in Subpart C of OMB Circular A-133, as
revised. An audit of Recipient conducted by the Auditor General in accordance
with the provisions of OMB Circular A-133, as revised, will meet the
requirements of this part.

D If the recipient expends less than $500,000 in Federal awards in its fiscal year, an
audit conducted in accordance with the provisions of OMB Circular A-133, as
revised, is not required. If Recipient nevertheless elects to have an audit
conducted in accordance with the provisions of OMB Circular A-133, as revised,
the cost of the audit must be paid from Recipient resources obtained from other
than Federal entities.

3; Copies of reporting packages for audits conducted pursuant to this section, shall
be submitted, by or on behalf of Recipient, directly to each of the following:

(a) To the Council at:

IRL Council

B. Frank Sakuma, Jr.
Chief Operating Officer
1235 Main Street
Sebastian, FL. 32958

b) When required by section .320(d), OMB Circular A-133, as revised, the
Federal Audit Clearinghouse [the number of copies required by
sections .320(d) (1) and (2)] at the following address:

2
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Federal Audit Clearinghouse
Bureau of the Census

1201 East 10" Street
Jefferson, IN 47132

(©) Other Federal agencies and pass-through entities in accordance with
sections .320(e) and (f), OMB Circular A-133, as revised.

4. Pursuant to section .320(f), OMB Circular A-133, as revised, Recipient shall
submit a copy of the reporting package described in section .320(c) and any
management letters issued by the auditor to the Council at the address stated
above.

B. Any reports, management letters, or other information required to be submitted to the
Council shall be submitted timely in accordance with OMB Circular A-133, Florida
Statutes, or Chapters 10.550 (local governmental entities) or 10.650 (nonprofit and for-
profit organizations), Rules of the Auditor General, as applicable. Submittals should
indicate the date the reporting package was delivered to Recipient in correspondence
accompanying the reporting package.

C. Recipient is hereby advised that the Federal Single Audit Act Requirements may further
apply to lower tier transactions that may be a result of this Agreement. For federal
financial assistance, Recipient shall utilize the guidance provided under OMB Circular
A-133, Subpart B, section __ .210 for determining whether the relationship represents
that of a sub-recipient or vendor and
http://www.whitehouse.gov/omb/circulars/al33/a133.html. Recipient should confer with
its chief financial officer or audit director for assistance with questions pertaining to the
applicability of these requirements.

D. If Recipient is exempt from the Federal Single Audit Act (including for-profit

corporations, federal agencies, and private individuals), Recipient is hereby advised that
the Federal Single Audit Act requirements may apply to lower tier transactions that may
be a result of this Agreement. The CFDA applicable to this Agreement is 66.456, entitled
“National Estuary Program.” Recipient shall utilize the guidance provided under OMB
Circular A-133, Subpart B, Section ___ .210 for determining whether the relationship
represents that of a sub-recipient or vendor and
hitp://www.whitehouse.gov/omb/circulars/al33/al133.html. If a sub-recipient relationship
is identified, Recipient must include appropriate language in its agreement to alert the
sub-recipient of its single audit responsibilities. The document entitled “FSAA Standard
Contract Language” can be found under the “Links/Forms” section appearing at the
following website and is recommended for use in sub-grants resulting from this
Agreement. htips://apps.fldfs.com/fsaa/catalog.aspx

MONITORING

In addition to reviews of audits conducted in accordance with OMB Circular A-133, as revised,
monitoring procedures may include, but not be limited to, on-site visits by Council staff, limited
scope audits as defined by OMB Circular A-133, as revised, and/or other procedures. By



entering into this Agreement, Recipient agrees to comply and cooperate with any monitoring
procedures/processes deemed appropriate by the Council. In the event the Council
determines that a limited scope audit of Recipient is appropriate, Recipient agrees to comply
with any additional instructions provided by the Council regarding such audit.

V. RECORDS

A.

Recipient shall maintain books, records and documents directly pertinent to performance
under this Agreement and demonstrating compliance herewith in accordance with
generally accepted accounting principles consistently applied. The Council, the USEPA,
or their authorized representatives shall have access to such records for audit purposes
during the term of this Agreement and for three years following completion. Records for
real property and equipment acquired with federal funds shall be retained for five years
following final disposition. In the event any work is subgranted or subcontracted,
Recipient shall similarly require each subgrantee and subcontractor to maintain and allow
access to such records for audit purposes. If any litigation, claim, or audit is started
before the expiration of the record retention period established above, the records shall be
retained until all litigation, claims or audit findings involving the records have been
resolved and final action taken.

In the event an audit report is issued, Recipient shall maintain such records for a period
of five (5) years from the date the audit report is issued, and shall allow the Council, or
its designee, access to such records upon request. Recipient shall ensure that audit
working papers are made available to the Council, or its designee, upon request for a
period of three (3) years from the date the audit report is issued, unless extended in
writing by the Council.

VL DISCRIMINATION

A.

No person, on the grounds of race, creed, color, national origin, age, sex, or disability,
shall be excluded from participation in, be denied the proceeds or benefits of, or be
otherwise subjected to discrimination in performance of this Agreement.

An entity or affiliate who has been placed on the discriminatory vendor list may not
submit a bid on a contract to provide goods or services to a public entity, may not submit
a bid on a contract with a public entity for the construction or repair of a public building
or public work, may not submit bids on leases of real property to a public entity, may not
award or perform work as a contractor, supplier, subcontractor, or consultant under
contract with any public entity, and may not transact business with any public entity.
Questions regarding the discriminatory vendor list may be directed to the Florida District
of Management Services, Office of Supplier Diversity, at 850/487-0915.

VIL DIVERSITY

A.

The Council supports diversity in its procurement program and requests that all
subcontracting opportunities afforded by this Agreement embrace diversity
enthusiastically. The award of subcontracts should reflect the full diversity of the
citizens of the State of Florida. A list of Minority Owned firms that could be offered
subcontracting opportunities may be obtained by contacting the Office of Supplier
Diversity at (850) 487-0915.
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IX.

Recipient shall not discriminate on the basis of race, color, national origin, or sex in the
performance of this Agreement. Recipient shall carry out applicable requirements of 40
CFR Part 33 (Attachment A) in the award and administration of contracts awarded
under EPA financial assistance agreements. Recipient is advised to review the “Good
Faith Efforts” at 40 CFR Subpart C with regard to the procurement of
construction, equipment, services and supplies with funds that have been provided
to Recipient pursuant to this Agreement. Failure by Recipient to carry out these
requirements is a material breach of this Agreement, which may result in the termination
of this Agreement or other legally available remedies.

PROCUREMENT

Recipient is required to comply with the standards set forth at 40 CFR § 31.36 (b) through (i) and
40 CFR Part 33 in the procurement of goods and services, Attachment B. As indicated at 40
CFR § 31.36(d) Recipient may utilize small purchase procedures (price or rate quotations from
an adequate number of qualified sources) for procurement of $100,000 or less.

FEDERAL PARTICIPATION

The following language shall be included in all final documents prepared under this Agreement
to acknowledge the federal government’s participation in the project.

This project and the preparation of this report (or booklet, pamphlet, etc as
appropriate) was funded in part by a National Estuaries Program grant from the
USEPA through an agreement with the IRL Council. The total cost of the
project was , of which $ or __ percent was provided by the
USEPA.

PROHIBITION AGAINST LOBBYING

A.

This sub-award is subject to the requirements of 40 CFR Part 34, Attachment C. If this
sub-award exceeds $100,000, by acceptance of this sub-award Recipient certifies that:

) No Federal appropriated funds have been paid or will be paid, by or on behalf of
Recipient, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress, in connection with the
awarding of any Federal contract, the making of any Federal grant, the making of
any Federal loan, the entering into any cooperative agreement, and the extension,
continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

2) If any funds other than Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee
of an agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress, in connection with this Federal sub-award,
Recipient shall complete and submit Attachment D, Standard Form-LLL,
“Disclosure of Lobbying Activities” in accordance with its instructions, which
include filing quarterly updates of any material changes.



3) Recipient shall require the language of this certification to be included in the
documents for sub-awards in excess of $100,000 at all tiers (including
subcontracts, sub-grants, and contracts under grants, loans, and cooperative
agreements), and that all sub-recipients shall certify and disclose accordingly.

B. This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by section 1352, title
31, U.S. Code. Any person who fails to file the required certification shall be subject to
a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

A. In accordance with Executive Order 12549, Debarment and Suspension, and the
requirements of this sub-award contained in 2 CFR Part 180, Subpart C (Attachment E);
2 CFR Part 1532, and 40 CFR §§ 31.35, Recipient agrees and certifies that:

) Neither Recipient, nor its principals, is presently debarred, suspended, proposed
for debarment, declared ineligible, or voluntarily excluded from participation in
this transaction by any Federal District or agency.

2) Recipient shall not knowingly enter into any lower tier contract, or other covered
transaction, with a person who is similarly debarred or suspended from
participating in this covered transaction, unless authorized in writing by USEPA
to the Council. Recipient shall pass the requirement to comply with the above-
stated provisions to each person with whom Recipient enters into a covered
transaction of $25,000 or more, as provided in 2 CFR Part 180, Subpart B, by
including the language of this section in all subcontracts or lower tier agreements
executed to support Recipient’s work under this Agreement.

3) Recipient shall check the federal Excluded Parties List System, currently at http://
epls.arnet.gov or http://www.epls.gov for those persons who are ineligible to
participate in federally funded transactions.

XII. HOTEL-MOTEL FIRE SAFETY

Pursuant to 40 CFR 30.18, if applicable, and 15 USC 2225a, Recipient agrees to ensure that all
space for conferences, meetings, conventions, or training seminars funded in whole or in part with
federal funds complies with the protection and control guidelines of the Hotel and Motel Fire
Safety Act (PL 101-391, as amended). Recipients may search the Hotel-Motel National Master
List at http://www.usfa.dhs.gov/applications/hotel/ to see if a property in compliance

(FEMA 1D is currently not required), or to find other information about the Act.

XIII. COPYRIGHT

The USEPA and the Council reserve a royalty-free, nonexclusive, and irrevocable license to
reproduce, publish or otherwise use, and to authorize others to use, for government purposes: (1)
the copyright in any work developed under a grant, subgrant, or contract under a grant or



XIV.

XV,

subgrant, and (2) any rights of copyright to which a grantee, subgrantee or a contractor purchases
ownership with grant support. In the event there is a specific copyright provision in the body of
this Agreement, the terms of this provision shall supersede the body of this Agreement to the
extent of any conflict.

REAL PROPERTY AND EQUIPMENT

A. Land Acquisition. Subject to the obligations and conditions set forth in 40 CFR § 31.31,
title to real property acquired hereunder will vest upon acquisition in Recipient. Except as
otherwise provided by federal statutes, real property will be used for the originally
authorized purposes as long as needed therefor, and Recipient shall not dispose of or
encumber its title or other interests therein. When real property is no longer needed for
the originally authorized purpose, Recipient will request disposition instructions from the
Council’s Project Manager, subject to the requirements of 40 CFR § 31.31(c). This
request shall include: (1) information identifying the property by its official legal
description (include the city and county where located), (2) original acquisition cost of
the property, (3) the federal funding source, (4) the total funding amount provided by the
federal funding source, (5) the federal program funding the acquisition (CFDA No. and
Title), (6) the date of acquisition, (7) the Council’s contract No., and (8) the Council’s
Project Manager. If Recipient matching funds have been used for the land acquisition,
Recipient agrees that these funds shall not be used as match to any other Agreement
supported by State or Federal funds.

B. Equipment. Subject to the obligations and conditions set forth in 40 CFR § 31.32, title
to real property acquired hereunder will vest upon acquisition in Recipient. Disposition
of equipment shall be in accordance with 40 CFR § 31.32 (e).

QA/QC REQUIREMENTS

If Recipient’s project involves environmentally related measurements or data generation,
Recipient shall develop and implement quality assurance practices consisting of policies,
procedures, specifications, standards, and documentation sufficient to produce data of quality
adequate to meet project objectives and to minimize loss of data due to out-of-control conditions
or malfunctions. If applicable, Recipient shall contact the Council’s Project Manager for further
instructions regarding QA/QC requirements,

Attachments:

>

moaw

40 CFR Part 33Participation by Disadvantaged Business Enterprises in United States
Environmental Protection Agency Programs

40 CFR § 31.36 (b) through (i), Procurement

40 CFR Part 34, New Restrictions on Lobbying

Standard Form-LLL, “Disclosure of Lobbying Activities”

2 CFR Part 180; OMB Guidelines to Agencies on Government-wide Debarment and Suspension
(Non-procurement)



ATTACHMENT A

40 CFR Part 33

Participation by Disadvantaged Business Enterprises in
United States Environmental Protection Agency Programs
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which gnides the Coast Guard in
complying with the National
Environmental Policy Act of 1869
(NEPA) (42 U.S.C. 4321—43701f), and
have concluded that there are no factors
in this case that would lirnit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically ext¢luded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. Under figure 2-1,
paragraph (34)(g), of the Instruction, an
“Environmental Analysis Check List"
and a “Categorical Exclusion
Determination’ are not required for this
rule because it concerns an emergency
situation of less than 1 week in
duration.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 185 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authoerity: 33 U.5.C. 1228, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 181, 195; 33 CFR
1.05-1, 6.04~1, 6.04~8, and 160.5; Pub. L,
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

& 2. Add temporary § 165.T01~0173 to
read as follows:

§165.T01~0173 Safety Zone: Longwood
Events Wedding Fireworks Display, Boston
Harbot, Boston, MA.

{a) Location. The following area is a
safety zone:

All waters of Boston Harbor, from
surface to bottom, within a four
hundred (400) yard radius of the
fireworks launch site located in Boston
Harbor at approximate position
42°21'42"N, 071°2'36" W.

{b) Effective Date. This rule is
effective from 8:45 p.m. through 9:45
p.m. on March 29, 2008,

(c) Definitions. (1) Designated
represenfative means a Coast Guard
Patrol Commander, including a Coast
Guard coxswain, petty officer, or other
officer operating a Coast Guard vessel or
a Federel, State, or local officer
designated by or assisting the Captain of
the Port (COTP).

(2) {Reserved]

(d} Regulations. (1) In accordance
with the general regulations in section
165.23 of this part, entry into or
movement within this zone by any

person or vessel is prohibited unless
suthorized by the Captain of the Port
{COTP), Boston ar the COTP's
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP's
designated representative.

{3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP's
designated representative to obtain
permission by calling the Sector Boston
Command Center at 617-223-5761,
Vessel operators given permission o
enter or operate in the safety zone must
comply with all directions given to
them by the COTP or the COTP’s
designated representative.

Dated: March 12, 2008.
Gail P. Kulisch,

Captain, U.S. Coast Guard, Capiain of the
Port. Sector Boston.

{FR Doc. E8~6140 Filed 3-25-08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 30, 31, 33, 35, and 40

[Docket ID NO. EPA-HQ-0A-2002~-0001;
FRL-8545-9]

RIN 2090-AA38

Participation by Disadvantaged
Business Enterprises in Procurement
Under Environmental Protaction
Agency (EPA) Financial Assistance
Agreements

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This action will harmonize
EPA’s statutory Disadvantaged Business
Enterprise procurement objectives with
the United States Supreme Court's
decision in Adarand Constructors, Iric.
v. Pena, 515 U.S. 200 {1995). In that
case, the Supreme Court extended strict
judicial scrutiny to federal programs
that use racial or ethnic criteria as a
basis for decision making. Remedying
discrimination is recognized as a
compelling government interest, and
this rule is promulgated on the
understanding that the statutory
provisions authorizing its adoption were
enacted for that remedial purpose. This
rule sets forth a narrowly tailored EPA
program to serve the compelling
government interest of remedying past
and current racial discrimination
through agency-wide DBE procurement
objectives. EPA intends to evaluate the
propriety of the Disadvantaged Business

Enterprise progrem in 7 years through
subsequent rulemaking. This rule also
revises EPA’s Minority Business
Enterprise (MBE) and Women's
Business Enterprise (WBE) program and
renames it EPA’s Disadvantaged
Business Enterprise {DBE) Program. EPA
is removing existing MBE/WBE specific
provisions in regulations for grants and
agreements with institutions of higher
education, hospitals, and other non-
profit organizations; and uniform
administrative requirements for grants
and cooperative agreements to state and
local governments, state and local
assistance, and research and
demonstration grants, and is
consolidating and adding 1o these
provisions in this new regulation. This
rule affects only procurements under
EPA financial assistance agreements,
This rule does not apply to direct
Federal procurement actions. If you are
a recipient of an EPA financial
assistance agreement or an. entity
receiving an identified loan under &
financial assistance agreement
capitalizing a revolving loan fund, this
rule may affect you.

OATES: This final rule is effective May
27,2008,

ADDRESSES: EPA has established &
docket for this action under Docket ID
No. EPA-HQ-0A~-2002-0001. All
documents in the docket are listed on
the www.regulations.gov Web site,
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is resiricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available elther electronically through
www.regulations.gov or in hard copy at
the HQ EPA Docket Center, EPA/DC,
EPA West, Room 3334, 1301
Constitution Ave,, NW,, Washington,
DC 20004. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room. is (202) 5661744,
and the telephone number for the Office
of Environmental Information is {202)
5661752,

FOR FURTHER INFORMATION CONTACT:
Kimberly Patrick, Attorney Advisor,
Office of the Administrator, Office of
Small and Disadvantaged Business
Utilization (OSDBU) by phone at {202)
566-2605, by e-mail at
patrick.kimberly@epa.gov, or by fax at
{(202) 566—-0548; or Cassandra Freeman,
Deputy Director, Office of the
Administrator, OSDBU by phone at
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(202) 566—1968, by e-mail at
freeman.cassandra@epa.gov, or by fax at
(202) 566—0266. Both can be reached by
meil to OSDBU, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., mail code 1230T,
Washington, DC 20460.

SUPPLEMENTARY iNFORKMATION: The
contents of this final rule are listed in
the following outline:

Contents of the Final Rule

L. General Information
A. Does This Rule Apply to Me?
B. What are the Statutory Authorities for
this Final Rule?
11. Background
111, Overview of Final Ruie
IV. Summary of Response to Public
Comments
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatary Flexibility Act
D. Unfunded Mendates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indien Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
" H. Executive Order 13211: Actions That
Significantiy Affect Energy Supply,
Distribution, or Use
1. Nationel Technology Transfer and
Advancement Act of 1995
]. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

I. General Information
A, Does This Rule Apply 1o Me?

If yau are a recipient of an EPA
financial assistance agreement, or an
entify receiving an identified loan under
a financial assistance agreement
capitalizing a revolving loan fund, or &
mincrity-owned, woman-owned, or
small business, this rule may affect you.
If you have any questions regarding the
applicability of this action to a
particuler entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. What Are the Statutory Authorities
for This Final Rule?

EPA's primary statutory anthorities
for this final ruls are:

1. Public Law 102-389 (42 U.S.C.
4370d), e 1993 eppropriations act
(“EPA’s 8% statute”), which provides:

The Administrator of the Environmental
Protection Agency shall, hereafter, to the
fullest extent possible, ensure that at least 8
per centumm of Federal funding for prime and
subcontracts awarded in suppost of

authorized programs, including grants, loans
and contracts for wastewater treatment and
leaking underground storage tanks grants, be
made available to business concems or other
organizations owned or contralled by socially
and economically disadvantaged individuals
{within the meaning of section 8(a)(5) and (6)
of the Small Business Act (15 U.S.C. 637(a)(5)
and (), including historically black colleges
and universities. For purposes of this section,
economically and socielly disadvantaged
individuals shall be deemed to incinde
women * * *;and

2. Public Law 101-548, Title X of the
Clean Air Act Amendments of 1950 (42
U.S.C. 7601 note) (“EPA’s 10%
statute™), which states:

In providing for any research ralsting to the
requirements of the emendments made by the
Clean Air Act Amendments which use fonds
of the Environmentsl Protection Agency, the
Administrator of the Environmental
Protection Agency shall, to the extent
practicable, require that not less than 10 |
percent of the total Federal funding for such
research will be made available to
disadvantaged business concerns. Nothing in
this title shall permit or require the use of
quotas or a requirement that has the effoct of
a quota in determining eligibility * * *

Other legal authorities and Executive
Orders regarding this final rule include
Public Law 99499, the Superfund
Amendments and Reauthorization Act
of 1986; Public Law 100-590, the Small
Business Administration
Reauthorization and Amendment Act of
1988; Executive Order 12138, *Creating
a National Women's Business Enterprise
Policy and Prescribing Arrangements for
Developing, Coordinating and
Implementing a National Program for
‘Women's Business Enterprise," issued
Mey 18, 1979; Executive Order 11625,
“Prescribing Additional Arrangements
for Developing and Coordinating a
National Program for Minority Business
Enterprise,” issued October 13, 1971;
and Executive Order 12432, “Minority
Business Enterprise Development,”
issued July 14, 1983.

II. Background

EPA’s current Minarity Business
Enterprise/Woman-ownerd Rusiness
Enterprise ("MBE/WBE"') program has
three mejor components designed to
ensure that minority and women-owned
businesses have the opportunity to
participate in procurements funded hy
EPA financia!l essistance agreements.
Those components are as follows:

1. Negotiating Fair Share Goals: The
current MBE/WBE program requires all
recipients of EPA financial assistance
agreemsnts to negotiate goals with the
Agency for the utilization of MBEs/
WRBES for procurements funded by EPA
financial assisiance agreements. The
goals are based on disperity studies or

availability analyses showing the
availability of MBEs or WBEs in the
financial assistance recipient’s relevant
geographic buying market. These goals
do niot operate as quotas.

2. Using the “Six Positive Efforts" or
“Six Affirmative Steps'": The “Six
Positive Efforts” or *“Six Affirmative
Steps" are measures designed Lo ensure
MBEs and WBEs are considered in a
financial assistance recipient’s
procurement practices, and they contain
measures 4 recipient may undertake to
make procurements more open to MBEs
and WBEs.

2. Reporting Accomplishments: Under
the current MBE/WBE program,
recipients of EPA financial assistance
agreements are required to report on
their accomplishments with the
program using EPA Form 5700-52A.
Reporting is the tool we use to assess
whether or not the program is effective
and actually translating into increased
opportunities for MBEs and WBEs.

PA's MBE/WBE Program is currently
implemented through:

(1) Existing MBE and WBE provisions
scattered throughout 40 CFR parts 30,
31, 35 and 40;

' (2) Grant conditions; and

(3) The Agency's “Guidance for the
Utilization of Small, Minority, and
Women's Business Enterprises in
Assistance Agreements."”

In 1895, the Supreme Court’s decision
in Adarand Constructors, Inc. v.
Federico Pena, Secretary of
Transportation, 515 U.S. 200
(“Adarand"), extended sirict judicial
scruiiny to federal affirmative action
programs that use racial or ethnic
criteria as a basis for decisionmaking. in
other words, such programs must be
based on a compelling governmental
interest, for example, remedying the
effects of discrimination, and must be
narrowly tailored to accomplish that
interest.

Following the Adarend decision, in
19986, the Department of Justice (DOJ)
began n review of affirmative action
programs in the Federal Government. In
raspnnse tn this review, the Department
of Transportation (DOT), whose DBE
program mirrored EPA’s MBE/WBE
program, revised its program for
participation of DBEs in procurements
under DOT's financial assistance
agreements to comply with the Adarand
decision (See 64 FR 5006). This final
rule reflects EPA's efforts to similarly
comply.

Remedying discrimination is
recognized as a compelling government
interest, and this rule is promulgated on
the understanding that the statutory
provisions authorizing its adoption were
enacted for that remedial purpose, This



15906

Federal Register/Vol. 73, No. 59/ Wednesday, March 26, 2008/Rules and Regulations

rule sets forth a narrowly tailored EPA
program to serve the compelling
government interest of remedying past
and current racial discrimination
through agency-wide DBE procurement
objectives. EPA intends to evaluate the
propristy of the Disadvantaged Business
Enterprise program in 7 years through
subsequent rulemaking

This final rule requires recipients to
use race/gender-neutral measures to
ensure DBEs have meaningful
opportunities to bid on recipient-
sponsored procurements. 1t does not
require recipients to use race/gender-
conscious measures. Howsver, if a
recipient elects to use such measures,
the recipient should satisty itself that
the measure meets all applicable legal
requirements, including those
established in Adarand. Because this
rule only requires race/gender-neutral
measures, it shouwld not be subject to
strict judicial scrutiny. Even so, we
believe this rule is narrowly tailored to
achieve a compelling governmental
interest consistent with Adarand.

EPA worked collaboratively on this
rulemaking with various program offices
within the Agency, the EPA Office of
General Counsel, and the EPA Regions.
We also held discussions with other
Federal agencies, including SBA and
DOT whose DBE programs are in some
ways similar to ours, or have undergone
changes similar to the ones we are
implementing. EPA has also
collaborated with the Civil Rights
Divisien of DOJ throughout the
rulemaking process.

IIL. Overview of Final Rule

This rulemaking removes all of EPA’s
current MBE/WBE fair share objectives
and good faith efforts regulatory
provisions and replaces them with DBE
provisions to be codified in the new 40
CFR part 33. In addition, this rule
supersedes inconsistent provisions of
previous guidance documents for EPA's
former MBE and WBE Program,
including, but not limited to, EPA's
“Guidance far Utilization of Small,
Minority, and Women's Business
Enterprises in Procurement Under
Assistance Agreements” (the 1997
Guidance), 62 FR 45645.

- There are six substantive changes this
role will make to the way the program
currently operates. Those changes
involve: (1) Certification of minority and
women-owned businesses; (2) the six
good faith efforts; (3) contract
administration requirements; (4)
negotiation of fair share goals; (5)
recordkeeping and reporting
requirements; and (6) new requirements
for Tribal end insular area fair share

negotietions. The specific changes are
summarized as follows:

1. Certification

Under the current MBE/WBE program
EPA recognizes Small Business
Administration (SBA) certifications, or
certifications by a State or other Federal
Agency, or self-certifications, EPA
currently does not require WBEs to be
certified. :

Under the new DBE program
promulgated today, in order to be
counted as an MBE or WBE under an
EPA financial assistance agreement, an
entity will have to be certified as such.
EPA will require an MBE/WBE to first
seek certification by a federal agency
(e.g., the Small Business Administration
(SBA), the Department of Transportation
(DOT)), or by a State, locality, Indian
Tribe, or independent private
organization provided their applicable
criteria match those under section 8(a)
{(5) and (6) of the Small Business Act
and SBA's applicable 8(a) Business
Development Program regulations. EPA
will only consider certifying firms that
cannot get certified by one of these
entities. Requiring firms to first seek
certification from other sources is
beneficial for the business entity
because an EPA certification is limited
in that it would only be accepted by
EPA, Certifications from other sources
have broader applications. Alse,
requiring firms to first seek certification
from other sources reduces the burden
on the Agency associated with
precessing certifications. :

The creation and implementation of
an EPA certification program is
necessary because the statutory
authority for EPA’s program includes
classifications of businesses that are not
currently certified by other sources.
Businesses that fall within these
classifications would potentially have
no other option for certification to
participate in EPA’s DBE program, EPA
anticipates that the following types of
entities will have to be considered for
certification by EPA:

1. Disabled American-owned firms;

2. Private and voluntary organizations
controlled by individuals who are
socially and economically
disadvantaged;

3. Women-owned and minority
owned-businesses who cannot get
certified under DOT or SBA size criteria
(EPA does not have size criteria) or by
a State Government, local Government,
Indian Tribal Government or
independent private organization;

4, Businesses owned or controlled by
socially and economigcally
disadvantaged individuals (note—SBA
and DOT require an entity to be owned

and controlled by socially and
economically disadvantaged
individuals. However, the statutory
authority for EPA's DBE program
requires ownership or control, Public
Law 102-389); and

5. Women-owned business
enterprises,

EPA certifications will last for three
years as long as the certified entity files
an annual affidavil affirming that no
changes in circumstances have occurred
which affectsd the entity's status as an
MBE or WBE. Appeal procedures are
provided for entities denied MBE or
WBE certification, or anyone who
disagrees with EPA's decision to certify
an entity as an MBE or WBE.

2. Six Good Faith Efforts

The good faith efforts are activities by
a recipient and its prime contractor to
increase DBE awareness of procurement
cpportunities through race/gender
neutral efforts. Race/gender neutral
efforts are ones which increase
awareness of confracting opportunities
in general, including outreach,
recruitment and technical assistance.
For purposes of simplification, EPA has
combined the “Six Positive Efforts™ of
40 CFR 30.44 (b) applicable to
institutions of higher education,
hospitals and other non-profit
organizations with the “Six Affirmative
Steps’* of 40 CFR 31.36(e) applicable to
Stata, Local and Indian Tribal
Government recipients and renamed
them the six “good faith efforts.".

3. Contract Administration
Requirements

The rule adds additional contract
administration requirements which are
intended to prevent any “bait and
switch" tactics at the subcontract level
by prime contractors which may
circumvent the spirit of the DBE
Program as well as other related
requirements. Some of these
requirements include provisions
intended to ensure that subcentracters
receive prompt payment from prime
contractors. In addition, this proposal
would require a racipient to be notified
in writing before its prime contractor
could terminate a DBE subcontractor for
convenience and then perform the work
itsell, Furthermore, when a DBE
subcontractor is terminated or fails to
complete its work under the subcontract
for any reason, the recipient must
require the prime contractor to make
goad faith efforts if the prime contractor
chooses to hire another subcontractor. A
recipient must also require its prime
contractor to continue to maeke the good
faith efforts even if the fair share
objectives in subpart D of the rule have
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been met. Finally, this rule provides for
three new forms which are required if
there are DBE subcontractors involved
in a procurement.

4. Negotiation of Fair Share Goals [and
$250,000 Exemptions)

This rule codifies EPA’s procedures
for negotiating fair share goals with
financial assistance recipients. The
process for such negotiations is
currently implemented through
guidance, as well as through terms and
conditions incorporated into EPA
financial assistance agreements. This
raulemaking keeps the current besic
approach, with some fine tuning,
including a provision which would
exempt a recipient of a financial
agsistance agreement of $250,000 or less
for any assistance agresment, or of more
than one financial assistance agreement
with a combined total of $250,000 or
less in EPA funds in any one year, from
the fair share objective negotiation
requirement. In addition, eligible
program grants which can be included
in Performance Partnership Grants to
Tribal and Tribal consortia recipients
will be exempt from the fair share
negotiation requirement due to the
nature of these program grants and the

unique nature of eligible recipients.
Superfund Technical Assistance Grants
(TAG's) would be exempt due to the
nature of their funding cycles, A
recipient under the Clean Water State
Revolving Fund, the Drinking Water
State Revolving Fund, and the
Brownfields Clean-Up Revolving Loan
Fund is not required to apply the fair
share objective requirements to an entity
receiving an identified loan in an
amount of $250,000 or less.

5. Recordkeeping and Reporting
Requirementis

Currently, all financial assistance
agreement recipients must report on a
quarterly basis, except for recipients of
continuing environmental program
grants, and institutions of higher
educetion, hospitals and other non-
profit organizations receiving financial
sssistance awards under 40 CFR part 30,
who report on an annual basis. This rule
will reduce the reporting frequency to
semi-annually for all recipients who
currently report on & quarterly basis,

This rule also requires all financial
assistance recipients, and recipients of
loans under CWSRF, DWSRF, or BCRLF
Programs to create and maintain a
bidders list. There is an exemption from

this requirement for recipients receiving
grants or loans of $250,000 ar less for
any single assistance agreement or loan,
or of more than onse financial assistance
agreement or loan with a combined total
of §250.000 or less in EPA funds in any
One year.

6. New Requirement for Tribal and
Trust Terriiory Fair Share Negotiations

EPA does not currently negotiate fair
share goals with Indian Tribal
Government and Trust Territory
recipients. This rule will require such
recipients to negotiate fair share goals.
Therefore, under the rule such
rocipients will have a three year phase-
in period to adjust to the regulatory
change. In the interim, they will still
have to comply with the other
requivements of this rule.

IV, Summary of Response fo Public
Comments

Excluding changes in wording to
increase clarity, there are only four
substantive changes reflected in this
final rule. Those changes, along with a
breakdown of the number and type of
comments received, are below:

Number of Comments Received: 128

Primary areas of public concem m‘rr:g‘;';]?sf allI; 2;‘;22:9?;5
Cerlification 23 18
General (wording and ClaAfiCAtION ... ecrimerriirsesomemrsnmssoses 16 13
Good Falth EffORS .vwimceirismienenimmnmaisamissn e concsennsmenss srassssasion 14 11
Subcontracting Provisions 12 ]
BIAUBIS LISL 1ovricicrcaricronnicmenns s essos st inssiarssmmeassnsansnsasanssrscsvesemiutsecssrans s sassens 11 ¢

Major Revisions Based on Public
Comment {not including wording or
clarification):

1, § 33.105—Enforcement Provisions

There were several comments
concerning enforcement of the rule. A
number of comments stated that there
are no “‘teeth” in the program and that
more policing of the program will be
needed Lo insure complivnce with the
requirements of the rule. While the text
of the rule mentions that EPA can take
remedial action for non-campliance, it
does not clearly state whai those actions
are. In an effort to show more “teeth,”
this section has been revised to include
some of the remedial measures EPA can
take if a recipient fails to comply with
the requirements of the rule.

2. § 33.302—Subcontractor Provisions

Public comment requested that EPA
specify thie number of days within
which a prime must pay its
subcontracior after payment by the

recipient. In an effort to curtail the
practice of excessively late
subeontractor payments, the rule
gstablishes meximum of 30 days by
which a prime confractor must pay its
subcontractor, afier payment by the
grant recipient.

3. §33.501—Bidders List

Many comments were received
reguesting clarificution uboul the

_contents, purpose and duration of the

bidders list. The purpose of the Bidders
List is to provide the recipient and
entities receiving identified loans who
conduct competitive bidding with a
maore accurate database of the universe
of MBE/WBE and non-MBE/WBE prime
and subcontractors. The bidders list is
intended to be a list of all firms that are
participating, or attempting to
participate, on EPA assisted contracts.
The list must include all firms that bid
on prime contracts, or bid or quote on
subcontracts under EPA assisted
projects, including bothh MBE/WBEs and

non-MBE/WBEs. The bidders list is
designed to also aid recipients in their
efforts to comply with the “six good
faith effarts,” by ereating a source of
MBEs and WBEs that can be relied upon
to increase the inclusion of MBEs and
WBEs in the recipient's procurement
practices. Section 33.501(b) of the rule
has been revised to read as follows:

A recipient of 8 Continuing Environmental
Program Grant or other annual grant must
create and maintain & bidders list. In
addition, a recipient of an EPA financial
assistance agreement to capitalize a revolving
loan fund also must require entities receiving
identified losns to create and maintain a
bidders list if the recipiant of the loan is
subject to, or chooses to follow, competitive
bidding requirements, The purpose of a
bidders list is to provide the recipient and
entities receiving identified loans who
conduct competitive bidding with as accurate
a database as possible about the universe of
MBE/WBE and non-MBE/WBE prime and
subcontractors. The list must include ell
firms that bid or quote on prime contracts or
bid or quote on subcontracts under EPA
assisted projects, including both MBE/WBEs
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and non-MBE/WBEs. The bidders list must
be kept until the grant project period has
expired and the recipient is no longer
receiving EPA funding under the grani. For
entilies receiving identified Joans, the
bidders list must be kept until the project
period for the identified loan has ended. The
following information must be obtained from
all prime and subcontractors:

(1) Entity's name with point of contact;

(2) Entity’s mailing address, telephone
number, and e-mail address:

(3) The procurement on which the enfity
bid or quoted, and when; and

{4) Entity's status as an MBE/WBE or non-
MBE/WBE.

In response to internal concerns
regarding the application of the bidders
list requirement, we have created an
exemption to this provision. The
exemption found at § 33.501(c) is as
follows:

A recipient of an EPA financial assistance
agreement in the amount of $250.000 or less
for any single assistance agreement, or of
more than one financiel assistance agreement
with & combined total of $250,000 or less in
any one fiscal year, is exempt from the
paragraph (b) of this section requirement to
create and maintain a bidders list. Also. a
recipient under the CWSRF, DWSRF, or
BCRLF Pro| is not required to apply Lhe
paragraph (b) of this section bidders list
requirement of this subpart to an entity
receiving an identified loan in an amount of
$250,000 or less, or to an entity receiving
more than one identified loan with &
combined total of £250,000 or less in any one
fiscal year. This exemption is limited to the
paragraph (b) of this section bidders list
requirernentis of this subpart.

4. § 33.502—Reporting

In response to internal and external
comments, this section of the rule has
been revised to require semiannual
reporting for all recipients who
currently report on a quarterly basis. All
recipients who report annually will
continue to do so.

A section-by-section analysis of the
rule, addressing public comments in
detail, can be found on the public
docket for this rule making under
Docket ID No. EPA-HQ-0A-2002—~
0001, at www.regulations.gov.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), this
action is a “significant regulatory
action.” This rule reflects and raises
legal or policy issues arising out of legal
mandates, This rule has & direct impact
on contracting funded by EPA financial
assistance agreements, There is
substantial public interest concerning
programs to ensure nondiscrimination

in federally assisted contracting, as well
as palicy concerns. This rule also affects
a wide variety of parties, including all
EPA financial assistance programs, and
the DBE and non-DBE contractors that
perform work under them. As a
“significant regulatory action,"” EPA
submitted this action to the Office of*
Management and Budget (OMB) for
review under EO 12866 and any
changes made in response to OMB
recommendations have been
documented in the docket for this
attion,

Based on currently available
information about costs that may be
associated with complying with this
rule (e.g., costs to obtain MBE or WBE
certification), EPA believes that this rule
will not have an annual effect on the
economy of $100 million or more.
Therefore. EPA did not prepare -
repi,rulatory impact statement for this
rule.

B. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has approved the information
collection requirements contained in
this rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C
8501 et seq. and has assigned OMB
control number 2090-0030.

This ICR is for the purpose of
ensuring that EPA's statutory DEE
procurement goal requirements are
implemented in harmony with the
United States Supreme Court’s decision
in Adarand Constructors, Inc. v. Pena,
115 S, Ct. 2097 (1995),

The requirements to complete EPA
Forms 6100-2-DBE Program
Subcontractor Participation Form,
6100-3~DBE Program Subcontractor
Performance Form, and 6100—4-DBE
Program Subcontractor Utilization
Form, are intended to prevent any “bait
and switch" tactics at the subcontract
level by prime contractors which may
<circumvent the spiril of the DBE
Program.

The requirements to complete the
EPA DBE Certification Application (EPA
Form 6100~1a) (Sole Proprietorship),
the EPA DBE Certification Application
{EPA. Form 6100-1b) (Limited Liability
Company), the EPA DBE Certification
Application (EPA 6100~-1c)
(Partnerships), the EPA DBE
Certification Application (EPA Form
6100-1d) (Corporations), the EPA DBE
Certification Application (EPA Form
6100-1e) (Alaska Native Corporations},
the EPA DBE Certification Application
(EPA Form 6100-1f) (Tribally Owned
Businesses), the EPA DBE Certification
Application (EPA Form 6100-1g)
{(Private and Voluntary Organizations),
the EPA DBE Certification Application

(EPA Form 6100-1h) (Concerns owned
by Native Hawaiian Organizations), and
the EPA DBE Certification Application
(EPA Form 6100-1i) (Concerns Owned
by Community Development
Corporations), as applicable, would be
required to be compieted by an entity
seeking to be counted as 4 minority
business enterprise (MBE) or women's
business enterprise (WBE) under EPA’s
DBE Program, which cannot get certified
as an MBE or WBE by the SBA or DOT
under their respective programs or by &n
Indian Tribal Government or
independent private organization
consistent with EPA's 8% or 10%
statute as applicable.

Responses to the collection of
information will be mandatory. EPA’s
legal authorities for the DBE Program
are Public Law 102-389, a 1993
appropriations act (42 U.S.C. 4370d)
(EPA's 8% statute), and Public Law
101-549, Title X of the Clean Air Act
Amendments of 1990 (42 1U.S.C. 7601
note) (EPA's 10% statute).

Other legal authorities and Executive
Orders include Public Law 99—499, the
Superfund Amendments and
Reeuthorization Act of 1986; Public Law
100-590, the Small Business
Administration Reauthorization and
Amendment Act of 1988; Executive
Order 12138, “Creating a National
Women's Business Enterprise Policy
and Prescribing Arrangements for
Developing, Coordinating and
Implementing a National Program for
Women's Business Enterprise,” issued
May 18, 1979; Executive Order 11625,
“Prescribing Additional Arrangements
for Developing and Coordinating a
National Program for Minority Business
Enterprise,” issued October 13, 1971;
and Executive Order 12432, “Minority
Business Enterprise Development,”
issued July 14, 1983.

EPA may make available to the public
any information concerning EPA’s DBE
Program where the release of which is
not prohibited by Federal law or
regulation, including EPA's Confidential
Business Information regulations at 40
CFR part 2, subpart B,

The total labor burden and costs to
MBEs and WBEs for certification under
State, Tribal and Insular Area funding
programs is estimated to total
$8,750,300, with 168.275 burden hours
and 6,731 MBE and WBE entities
affected for the three-year period of the
ICR. The estimated annual burden per
responss is 25 hours; the number of
respondents is estimated at 2,244 at an
average annual labor burden and cost
per MBE and WBE of $1300. The
average annual burden and costs are
estimated by spreading the first year
cost over the three-year period of the
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ICR, yielding a total annual average
burden of 56,092 hours and $2,916,767
in costs.

The total labor burden and costs to all
EPA grant and loan recipients that
would have to perform an availability
analysis to meet the requirements of the
proposed rule and other paperwork
requirements are estimated to be
$16,509,500 with 825,475 burden hours
and 3,115 entities affected for the three-
year periad of the ICR. The estimated
annual burden hours for all responses is
275,158, and the ennual number of
respondents is estimated at 1,038,

he annval cost for all respondents
would be $5,503,167. The cost per
respondent is estimated at $5,250 (each
respondent is estimated to perform an
availability analysis once every three
years) and is estimated to take 265 hours
at $20/hour. EPA assumed there were
no additional start-up costs or capital
expenditures.

urden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, end utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and .
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously appliceble instructions and.
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An sgency may not conduct or
sponsor, end & person is not required to
respond to a collection of information
unless it displays s currently valid OMB
control number, The OMB control
numbers for EPA's regulations in 40
CFR are listed in 40 CFR part 9. In
addition, EPA is amending the table in
40 CFR part 9 of currently approved
OMB control numbers for various
regulations to list the regulatory
citations for the information
requirements contained in this final
rule.

C. Regulatory Flexibility Act

This rule is not subject to the
Regulatory Flexibility Act (RFA), which
generally reguires an agency to prepare
a regulatory flexibility analysis for any
rule that will have a significant
econormic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice- |
and-comment rulemeking requirements

under the Administrative Procedure Act
(APA) or any other statute. As a grants-
related rule, this rule is not subject to
the notice and comment requirements of
the APA, 5 U.5.C. 553(a)(1). Nor is there
any other statute which requires EPA to
undergo notice and cornment for this
rulemaking.

It is important to note that EPA's DBE
Program is aimed at improving
contracting opportunities for small
businesses owned and controlled by
socially and economically
disadvantaged individuals, among
others (e.g., Historically Black Colleges
and Universities, etc.). Accordingly,
EPA believes that this rule will impact
a substantial number of smell entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, sstablishes requirements for
Federal agencies 1o assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a writien
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates" that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
ar to the private sector of $100 million
or more in any one year. Before
promulgating an EPA rule for which &
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopts the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements thet may
significantly or uniquely affect small
gavernments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency ptan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating and advising small
governments on compliance with the
regulatory requirements.

This rule contains no Federal
Mandates (under the regulatory
provisions of Title Il of the UMRA] for
State, local, or tribal governments or the
private sector, The UMRA excluded
from the definition of ‘‘Federal
intergovernmental mandate” duties that
arise {rom conditions of federal
assistance. Thus, today’s rule is not
subject to the requirements of section
202 and 205 of the UMRA.

Pursuan to section 203 of the UMRA,
EPA has also determined that this mle
conteins no regulatory requirements that
might significantly or uniquely affect
small governments. With the
exempfions at the $250,000 level or less
from compliance with the fair share
objective requirements, EPA believes
that there would be minimal impacts on
small entities, including small
government jurisdictions. Additionally,
under this rule, small entity recipients
will be able to use appropriate State
Agency-negotiated MBE/WBE objectives
if such recipients solicit bids/offers from
substantially the same relevant
geographic market as that State Agency.
Therefore, this rule does not meet the
threshold test for application of section
203 of UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism" (84 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and lacal officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications™ is defined in
the Executive Order to include
regulations that have “substantial direct
effacts on the States, on the relationship
betwesn the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have "‘federalism
implications,” as defined in the
Executive Order. It will not have
substential direct effects on the States,
on the relationship between the nutiousl
government and the States, or on the
distribution of power and
responsibilities ameng the various
levels of government, as specified in
Execntive Order 13132, Because this
rule conditions the use of federal
assistance, it will not impose substantial
direct compliance costs on State and
local governments. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

In the spirit of Executive Order 13132
and consistent with EPA policy to
promote communications between EPA
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and State and local governments, EPA
specifically solicited comment on the
proposed rule from State and local
officials. Stakeholders, including
representatives from State government
agencies, State government
organizations and local governments,
were given an opportunity to comment
on the proposed rule which was
published in the Federal Register on
July 24, 2003, during the 180-day
comment period. Public hearings ware
also held in several states across the
country to discuss the proposed rule
and to encourage comment.

F. Executive Order 13175 Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13173, entitled
“Consultation and Coordination with
Indian Tribal Governments™ (65 FR
67249, November @, 2000), requires EPA
to develop an sccountable process to
ensure “meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” EPA hes concluded that
this final rule will have tribal
implications. However, it will neither
impose substantial direct compliance
costs nor preempt tribal law, Those
implications are as follows:

Tribes receiving an EPA financial
assistance agreement of more than
$250,000 for any single essistance
agreement, or of more than one financial
assistance agreement with a combined
total of more than $250,000 in any one
fiscal year (exciuding Performance
Partnership Grant eligible grants to
tribes and intertribal consortia under 40
CFR part 35, subpart B) will have to
ne%otiute fair share objectives with EPA
unless they choose to adopt MBE and
WBE objectives of another EPA
recipient consistent with the final rule.
Those tribes required to negotiate fair
share objectives with EPA will have a
phase-in period of up to three years in
which to do so; their fair share
objectives will remain in effect for three
fiscal years after they have been
approved by EPA, unless there are
significant changes to the data
supporting the fair share objectives.

Seme tribally owned businesses
(businesses that a Federally recognized
tribal government owns or in which it
has a majority share) will not be sligible
to be counted towards mesting the
MBE/WBE fair share objectives if they
do not meet the applicable SBA 8(a)
criteria, e.g., see 13 CFR 124.109(h). Of
course, tribes may continue to do
business with tribally owned or other
companies which do not meet the
applicable SBA 8(a) criteria, they simply
would not count such procurements

toward meeting MBE/WBE objectives. In
addition, the rule will have the :
following impacts on tribes/tribally
owned businesses:

First, & business owned by a federally
recognized tribal government would
have to file an annual affidavit with
EPA certifying no change in its MBE
status, pursuant to § 33.210 of this rule.

Second, & business owned by a
Federally recognized tribal government
will have to be recertified every three
yeers as meeting SBA's applicable 8(a)
criteria to be eligible to be counted in
the future towards meeting the MBE/
WBE fair share objectives, pursuant to
§33.208,

Third, a business owned by &
federally recognized tribal government,
if it is not already certified in
sccordance with SBA's applicable 8(a)
criteria, may have to incur costs to be
certified if there is no tribal certifier
evailable and the other certifying entity
charges for its services.

Fourth, a tribe as & recipient of EPA
financial assistance will have to be
notified in writing before any
termination of a DBE subcontractor for
convenience is made by its prime
contractor, pursuant to § 33.303(a).

Fifth, consistent with other Federal
end tribel laws, a tribe will have to
require its prime contractor, after the
tribe has unsuccessfully sought to apply
Indian preference consistent with the
Indian Self-Determination and
Education Assistance Act, to employ the
good faith efforts described in § 33.301
if a DBE subcontractor fails to complete
work under a subcontract for any reason
and the prime contractor solicits a
replacement subcontractor, pursuant to
§33.303(b).

Sixth, consistent with other Federal
and tribal Laws, a tribe will have to
require its prime contractor, after it has
unsuccessfully sought to apply Indian
preference consistent with Lﬁe Indian
Self-Determination and Education
Assistance Act, to employ the good faith
efforts described in § 33.301 even if it
has achieved its fair share objectives
under subpart D of the rule, pursuant to
§33.303(c).

Seventh, a tribe will have to require
its prime contractors to provide EPA
Form 6100-2—DBE Program
Subcontractor Participation Forr, EPA
Form 6100~3—DBE Program
Subcontractor Performance Form and
EPA Form 6100-4—DBE Program
Subcontractor Utilization Form to all of
its DBE subcontractors, pursuant to
sections 33.303(e), (f) and (g),
respectively,

Eighth, a tribal recipient that conducts
procurements will have to create and
maintain a bidders list in accordance

with § 33.501(b). The purpose of this list
is to provide recipients as accurate a
database as possible about the universe
of MBE/WBE and non-MBE/WBE prime
and subcontractors who seek to work on
procurements under EPA financial
assistance agreements. The following
information must be obtained from gl
such prime and subcontractors: (1)
Entity's name with point of contact; (2}
entity’s mailing address, telephone
number, and e-mail address; [3) the
procurement on which the entity bid or
quoted, and when; and (4) entity’s status
85 an MBE/WBE or non-MBE/WBE,

EPA consulted with tribal officials
and/or representatives af tribal
gavernments early in the process of
developing this regulation to permit
them to have mesningful and timely
input into its development. This rule
has been under development for the
past several vears. The meaningful and
timely input of Tribal officials and/or
representatives into the develapment of
this rule is as follows:

On February 2-4, 1899, EPA invited
tribal recipients of EPA grants and
cooperative agreements to an EPA/State/
Tribal Annual Conference in
Albuquerque, New Mexico. During this
conference, EPA representatives
discussed a number of issues relating to
the rule under development with the
general audience. In addition, EPA
re@resentaﬁves met separately with
tribal officials and/or representatives to
discuss issues of concern 1o tribes. EPA
posted a staff draft of the proposed rule,
dated June 19, 2000, on EPA's Internet
Web site to solicit public comment. On
June 27-30, 2000, the Agency held its
EPA/State/Tribal Annual Conference in
Albuquerque, New Mexico. Again, EPA
invited tribal racipients of EPA financial
assistance agreements to attend. During
the June, 2000 conference, agency
representatives discussed In detail the
June 19, 2000 staff draft of the rule,
which hed been posted on EPA's Web
site, EPA solicited comments on the
staff draft of the rule from conference
participants. Tribal officials and/ar
representatives attended that conference
as well. As of June 30, 2001, EPA
received & total of 17 written comments
on the staff draft from Indian tribes.

During the development of this rule
EPA representatives made a number of
oral presentations to the Tribal
Operations Committes (TOC) on the
rule’s progress and solicited input. The
TOC is comprised of 19 nationa] tribal
representatives from the nine EPA
Repions that have federally recognized
tribes and EPA Senior Management; its
role is to provide input into EPA
decision making affecting Indian
Country. On November 29, 2000, EPA
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representatives met with the TOC at the
EPA Tribal Caucus Reglonal Joint
meeting in Miami, Florida, to discuss
the staff draft rule and to obtain further
tribal input into the rulemakin%gmcess,
--Starting in November, 2000, EPA
invited tribal recipients of EPA grants
and cooperative agreements to
participate in outreach sessions held in
cities around the country in order to
discuss the staff draft rule, EPA further
solicited tribal input into the
rulemaking at meetings with tribal
officials/representatives at the
Department of the Interior 2001
Conference on the Environment hosted
by the Bureau of Indian Affairs on
March 13-15, 2001, in Albugquerque,
New Mexico and at the Reservation
Economic Summit and American Indian
Business ‘Trade Fair (RES 2001) in
Anaheim, California, on March 20,
2001, EPA further solicited tribal input
in another meeting with the TOC on
April 24, 2001, in Miami, Florida.

As part of its ongoing tribal
coordination on this rule, EPA held
meetings with tribal officials to discuss
the staff drafi rule in Boston,
Massachusetts on April 11, 2001 and in
Seattle, Washington on May 23, 2001.
EPA held further coordination meetings
with tribal officials to discuss a draft of
this Rule in Ocean Shores, Washington
during the week of January 28, 2002. On
julg 24, 2003, the proposed rule was
published in the Federal Register, with
a 180-day comment period. After the
rule was published in the Federal
Register, EPA held 10 tribal meetings
across the country to solicit comments
and suggestions on the final rule.

EPA has considered tribal concerns
and written comments in the final rule.
A summary of the nature of tribal
concerns and EPA's response follows:

1, Applicability of the Rule to Tribes

Awards of Grants and Cooperative
Agreements to tribes are currently
governed by 40 CFR part 31,"Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments.” These are
government wide requirements that
have been in effect since 1988, Among
other entities subject to the regulations
are-governments, The definition of
“Government” in 40 CFR 31.3 includes
* v vy fuderally secoginized Indian
tribal government,” Many requirements
contained in this rule are not new but
rather are the same requirements
contained in 40 CFR part 31, with
which many tribes already have been
complying. For example, the reporting
and recordkeeping requirements are
already applicable to Indian tribes. In
addition, neither EPA's statutory 10%

MBE/WBE procurement objective
requirements for research relating to the
requirements of the Clean Air Act, nor
EPA's statutary 8% MBE/WBE
procurement objective requirements for
all other programs, exempt tribes.
Therefore, tribes are not exempt from
this rule, because it promotes the
niilization of all disadvantaged entities
in procurement under EPA financial
assistence agreemenis, including tribelly
owned businesses and businesses
owned by a member{s) of & tribe,

2. Trigger for Fair Share Negotiations

The issue of increasing the dollar
amount of the wigger requiring
compliance with the fair share objeciive
requirements and the corresponding
availability enalysis was of special
concern to tribes awarded General
Assistance Program grants. Comments
also expressed the view that availability
analysis preparation requirements
shauld apply only to tribes spending
90% or more of their grants on outside
procurement, Other tribes expressed the
view that prepering availability analyses
is too costly for them, especially for
smaller tribes.

In response to concerns raised by
tribes, the trigger requiring compliance
with the fair share objective
requirements has been increased to
$250,000 from the $100,000 threshold
contained in an earlier draft of the rule.
Also because of the nature of eligible
program grants which can be included
in Performence Partnership Grants
(PPGs) to tribes under 40 CFR part 35,
subpart B, and the unique nature of
eligible recipients, the Agency is
exempting PPG eligible program grants
to tribes under 40 CFR part 35, subpart
B from the fair share negotiation
requirements,

ccordingly, only tribes receiving an
EPA financial assistance agreement of
more than $250,000 for any single
assistance agreement, or of more than
one financial assistance agreement with
a combined total of more then §250.000
in any one fiscal year (excluding PPG
eligible program grants under 40 CFR
part 35, subpart B), will liave lo comply
with the fair share objective
requirements.

he Agency believes that this change
effectively addresses the concerns by
setting o uniform standard applicable to
all recipients, including tribes, rather
than, for example, setting a standard
based on amounts spent by tribes on
outside procurement, which could pose
implementation difficulties, EPA
believes that most fribes will not have
to comply with the fair share objective
requirements under the finel rule
because they will fall under the

$250,000 exemption or the exemption
for PPG eligible program grants under
40 CFR part 35, subpart B. Finally, EPA
believes that a number of tribes which
otherwise would have to negotiate fair
share abjectives may elect instead to
apply the objectives of anotber recipient
in accordance with the requirements of
the rule. The rule will also provide
tribes with a three-year phase-in period
to comply with the fair share
negotiation requirement.

3. Reporting and Recordkeeping
Requirements

Some tribes expressed concerns that
keeping records of and reporting
purchases for EPA funded grants would
impose & heavy burden on tribal
governments. instead, they suggested
basing reporting on the amount of
money the tribe received rather than on
the amount of money it spent on outside
supplies and services. '

EPA considered these congerns and
cancluded that 40 CFR part 31 aiready
requires tribes to comply with part 31’s
recordkeeping and reporting
requirements, which included MBE/
WBE recordkeeping and reporting, The
Agency believes that basing
requirements on amounts received
rather than on amounts spent would be
an inaccurate measurement of MBE/
WEE procurement utilization. EPA
currently requires financial assistance
recipients to report MBE/WBE
accomplishments based on dollars spent
on MBE/WBE procurements. Therefore,
EPA is not adopting the suggested
change. However, because of comments
received requesting a reduction in the
burden created by quarterly reporting,
EPA has reduced the reporting
requirement to semi-annually for
recipients who currently reporl on a
quarterly basis. Recipients who
currently report annually will continue
o do so.

4. Compliance With the Good Faith
Efforts Reguirements

One comment objected to having to
advertise in newspapers; & comment
was also madc that EPA should
investigate alternative mechanisms theat
encourage & tribe to seek out MBEs/
WBEs during the procurement process
without incurring en unreasonable
financial burden.

Section 7(b) of the Indian Self-
Determination and Education
Assistance Act requires tribal ;
governments to solicit tribally-owned
businesses and/or businesses owned by
a member(s) of a tribe, before
undertaking the six good faith sfforts.
Tribes are currently subject to 40 CFR
part 31, which requires them to make
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good faith efforts to ensure that DBEs
are used whenever possible. EPA is
-changing this requirement, EPA does
not believe that the good faith effort
requirements are unduly burdensome.

5. Phase-In Period

One comment expressed a concern
about the timing of the phase-in period
and the maximum amount of time
needed for the requirement to be
implemented.

:PA believes that the three-year
phase-in period, which begins after the
final rule’s effective date, allows tribes
sufficient time to prepare for and
comply with the requirements of the
rule.

As required by section 7(a), EPA’s
Tribal Consultation Official has certified
that the requirements of the Executive
Order have been met in a meaningful
and timely manner, A copy of the
certification is included in the docket
for this rule,

G. Executive Order 13045: [Protection of
Childrern From Environmental Health
Risks and Safety Risks)

Executive Order 13045: *“Protection of
Children from Environmental Heslth
Risks and Sefety Risks” (62 FR 19885,
April 23, 1997) spplies to any rule that:
(1) is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns any
environmenta) health or safety risk that
EPA has reason to believe may have s
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

A interprets Executive Order 13045
as epplying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 18211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, "Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the

supply, distribution, or use of energy.
EPA has concluded that this rule is not
likely to have any adverse energy

I. National Technology Transfer and
Advancement Act

As noted in the proposed rule, section
12(d) of the National Technalogy
Transfer and Advancement Act of 1995
("NTTAA"), Public Law 104-113, 12(d)
{15 U.5.C. 272 note) directs EPA to usge
voluntary consensus standards in its
regulatary activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicahle
voluntary consensus standards. This
rule does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards,

J. Executive Order 12898: Federu!
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (558 FR
7629 (Feb. 18, 1984)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

A has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
Jow-income populations because it does
not affect the level of protection
provided to human heslth or the
enviranment,

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 18986, generally provides
that before a rule may take cffect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule" as
defined by 5 U.S.C. 804(2), This rule
will be effective May 27, 2008.

List of Subjecis
40 GFR Part 30

Environmental protection,
Administrative practice and procedure,
Grant programs—environmental

profection, Reporting and recordkeeping
requirements.

40 CFR Part 31

Aceouniing, Administrative practice
and procedure, Grant programs, Indians,
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 33

Grant programs—environmental
protection.

40 CFR Part 35

Grant programs—environmental
protection, Grant programs—Indians,
Hazardous waste, Indians, .
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 40

Research and Demonstration Grants—
Projects involving construction.

Dated: March 18, 2008,
Stephen L. Johnson,
Administrator.
m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 30—[AMENDED]

E 1, The authority citation for part 30
continues to read as follows:

Authority: 7 U.S.C. 135 ef $eq.; 15 U.S.C.
2601 ef seq.; 33 U.S.C. 1251 et seq.; 42 U.S.C.
241, 242(h), 243, 246, 300f, 300j-1, 300j-2,
300§-3; 1857 et seq.; 6001 at seq., 7401 et
seq.; OMB circular A-110 (64 FR 549285,
October 8, 1999).

§30.44 [Amended]

® 2. Section 30.44 is amended by
removing and reserving paragraph (b).
PART 31—JAMENDED)

m 3. The authority citation for part 31
continues to read as follows:

Authority: 7 U.S.C. 136 et seq.; 15 U.S.C.
2601 ef seq.; 20 U.S.C. 4011 ef seqg.; 33 U.S.C.
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1251 et seq. and 1401 ef seq.; 42 U.S.C. 300f
et seq., 6801 et seq., 7401 et seq., and 9601
et seq.

§31.36 [Amended]

m 4. Section 31.36 is amended by
removing and reserving paragraph (e).

PART 33—{ADDED]
w 5. Part 33 is added as follows:

PART 33—PARTICIPATION BY

DISADVANTAGED BUSINEES

ENTERPRISES IN UNITED STATES

ENVIRONMENTAL PROTECTION

AGENCY PROGRAMS

Subpart A—Generai Provisions

Sec.

33.101 What are the abjectives of this part?

33,102 When do the requirements of this
part apply?

33.103 What do the terms in this part
mean?

33.104 May a recipient apply for a8 waiver
from the requirements of this pari?

33,105 Whet are the compliance and

. enforcement provisions of this part?

33.106 What assurances must EPA financial
assistance recipients obtain from their
contractors?

33.107 What are the rules governing
availabllity of records, cooperation, and
intimidetion and retaliation?

Subpart B—Ceriification :

33.201 What does this subpart require?

43.202 How does an entity qualify as an
MBE or WBE under EPA's 8% statute?

33.203 How does an entity qualify as an
MBE or WBE under EPA's 10% statule?

33,204 Where does an entity become
certified under EPA’s 8% and 10%
statutes?

33.205 How does an entity become certified
by EPA?

33.206 1 there a list of certified MBEs and
WBEs?

33.207 Can an entity reapply to EPA for
MBE or WBE certification?

33.208 How long does an MBE or WBE
certification from EPA last?

33,209 Can EPA re-evaluate the MBE or
WBE status of an entity after EPA
certifies it to be an MBE or WBE?

33.210 Does an entity certified as an MBE
or WBE by EPA need to keep EPA
informed of any changos which may
affect the entity's certification?

33.211 What is the process for appealing or
challenging an EPA MBE or WBE
certification determination?

33.212 What conduct is prohibited by this
subpart{

Subpart C—Good Falth Eforts

33.301 What does this subpart require?

33.302 Are there any additional contract
administration requirements?

33.303  Are there special rules for loans
under EPA financial assistance
agreements? '

33.304 Must a Native American (either as
en individnal, organization, Tribe or

Tribal Government) recipient or prime
contractor follow the six good faith
efforts? o

Subparn D—Fair Share Objectives

33.401 What does this subpart require?

32.402 Are there special rules for loans
under EPA financial assistance
agreernents?

33.403 What is a fair share objective?

33.40¢ When mus! a recipient negotiate fair
share objectives with EPA?

33.405 How does s recipient determine its
fair share objectives?

33.406 May a recipient designate a lsad
agency for fair share objective
negotiation purposes?

33.407 How long do MBE and WBE fair
share objectives remain in effect?

83.408 May a recipient use race and/or
gender conscious measures as part of this
program?

33.409 May a recipient use quaotas as part of
this program?

33.410 Can a recipient be penalized for
failing to meet its fair share objectives?

33.411 Who may be exempted from this
subpart?

33,412 Musl an Insular Area or Indian
Tribal Government recipient negotiate
fair share objectives?

Subpart E—Recordkeeping and Reporting

33.501 What are the recordkeeping
requirements of this part?

33.502 What are the reporting requirerments
of this part?

33.503 How does a recipient calculate MBE
and WBE participation for reporting
purposes?

Appendix A to Part 33—Terms and

Conditions

Anuthority: 15 U.5.C. 637 note; 42 U.5.C.
4370d, 7601 note, 9605(f}; E.Q. 11625, 36 FR
19967, 3 CFR, 1972 Comp., p. 213; E.O.
12138, 49 FR 29637, 3 CFR, 1979 Comp., p.
393; E.O. 12432, 48 FR 32551, 3 CFR, 1983
Comp., p. 198.

Subpari A—General Provisions

§33.101 What are the objectives of this
part?

The abjectives of this part are:

{e) To ensure nondiscrimination in
the award of contracts under EPA
financial assistance agreements. To that
end, implementation of this rule with
rospect to grantees, sub-grantess, loan
recipients, prime contractors, or
subcontractors in particnlar States or
locales—notably those where there is no
apparent history of relevant
discrisination—must comply with
equal protection standards at that level,
wpart from the EPA DBE Rule’s
constitutional compliance as & national
matter,

(b) To harmonize EPA's DBE Program
objectives with the U.S. Supreme
Court's decision in Adarand
Constructors, Inc. v. Pena, 515 U.S. 200
(1995);

(c) To help remove barriers to the
participation of DBEs in the award of
contracts under EPA financial assistance
agreements; and

(d) To provide appropriate flexibility
to recipients of EPA financial assistance
in establishing and providing
contracting opportunities for DBEs.

§33.102 When do the requirements ot this
part apply?

The requirements of this part apply to
procurement under EPA financial
assistance agreements performed
entirely within the United States,
whether by a recipient or its prime
contractor, for construction, equipment,
services and supplies.

§33.103 What do the terms in this part
mean?

Terms not defined below shall bave
the meaning given to them in 40 CFR
part 30, part 31 and part 35 as
applicable, As used in this part:

Availability analysis means
documentation of the availebility of
MBEs and WBEs in the relevant
geographic market in relation to the
total number of firms available in that
areq. -

Award official means the EPA
Regional or Headquarters official
delegated the authority to execute
financial assistance agreements on
behalf of EPA.

Broker means a firm that does not
itself perform, manage or supervise the
work of its contract or subcontract in a
meanner consistent with the normel
business practices for contractors or
subcontractors in its line of business.

Business, business concern or
business enterprise means an entity
organized for profit with a place of -
business located in the United States,
and which operates primarily within the
United States or which makes a
significant contribution to the United
States economy through payment of
taxes or use of American products,
materials ar labor.

Construction means erection,
alteration, or repair (including dredging,
excavating, and painting) of buildings,
structures, or other improvements to
real property, and activities in response
to a release or a threat of a release of a
hazardous substance into the
environment, or activities to prevent the
infroduction of a hazardous substance
into & water supply.

Disabled American means, with
respect to an individuel, permanent or
temporary physical or mental
impairment that substantially limits one
or more of the major life activities of
such an individual; a record of such an
impairment; or being regarded as having
such an impairment.
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Disadvantaged business enterprise
(DBE] means an entity owned or
controlled by a socially and
econamically disadventaged individual
as described by Public Law 102-389 (42
U.S.C. 4370d) or an entity owned and
controlled by a socially and
economically disadvantaged individual
as described by Title X of the Clean Air
Act Amendments of 1980 (42 U.S.C.
7601 note): a Small Business Enterprise
(SBE); a Small Business in a Rural Area
(SBRA); or a Labor Surplus Area Firm
(LSAF), a Historically Underutilized
Business [HUB) Zone Small Business
Concern, or & concern under a successor
program.

Disparity study means a comparison
within the preceding ten years of the
availeble MBEs and WBEs in a relevant
geographic rmarket with their actual
usage by entities procuring in the
categories of construction, equipment,
services and supplies.

Equipment means items procured
under & financial assistance agresment
as defined by applicable regulations (for
example 40 CFR 30.2 and 40 CFR 31.3)
for the particular type of financial
assistance received.

Fajr share cbjective means an
objective expressing the percentage of
MBE or WBE utilization expected absent
the effects of discrimination.

Financial assistance agreement means
grants or cooperative agreements
awarded by EPA. The term includes
grants or cooperative agreements used to
capitalize revolving loan funds,
including, but not limited te, the Clean
Water State Revolving Loan Fund
(CWSRF) Program under Title VI of the
Clean Water Act, as amended, 33 U.8.C.
1381 et seq., the Drinking Water State
Revolving Fund (DWSRF) Program
under section 1452 of the Safe Drinking
Water Act, 42 U.5.C. 300j~12, and the
Brownfields Cleanup Revolving Loan
Fund (BCRLF) Program under section
104 of the Comprehensive
Environmental Response, Compensation
and Liability Act, 42 U.S.C, 9604,

Good faith efforts means the race and/
or gender fieutral measures described in
sujl:?art C of this part.

istorically black college or university
(HBCU) means an institution
determined by the Secretary of
Education to meet the requirements of
34 CFR part 608.

HUBZone means & historically
underutilized business zone, which is
an area located within one or more
qualified cengus tracts, qualified
metropolitan gcounties, or lands within
the external boundaries of an Indian
reservation,

HUBZone small business concern
means a small business concern that

appears on the List of Qualified
HUBZone Small Business Concerns
maintained by the Smell Business
Administration.

Identified loan means & loan project
or set-aside activity receiving assistance
from a recipient of an EPA financial
assistance agreement to capitalize a
revolving loan fund, which:

(1) In the case of the CWSRF Program,
is a project funded from amounts equal
to the capitalization grant;

(2) In Sne case of the DWSRF Program,
is & loan project or set-aside activity
funded from amounts up to the amount
of the capitalization grant; or

(3) In Iie case of the BCRLF Program,
is o project that has been funded with
EPA financial assistance.

Insular area means the
Commonwealth of Puerto Rico or any
territory or possession of the United
States.

Joint venture means an essociation of
a DBE firm and one or more other firms
to carry out a single, for-profit business
enterprise, for which the parties
combine their property, capital, efforts,
skills and knowledge, and in which the
DBE is responsible for a distinct, clearly
defined portion of the work of the
contract and whose share in the capital
contribution, contral, management,
risks, and profits of the joint venture are
commensurate with its ownership
interest.

Labor surplus area firm (LSAF) means
a concern that together with its first-tier
subcontractors will perform
substantially in labor surplus areas (as
identified by the Depariment of Labar in
accordance with 20 CFR part 654).
Performance is substantially in labor
surplus areas if the costs incurred under
the contract on account of
manufacturing, production or
performance of appropriate services in
labor surplus areas exceed 50 percent of
the contract price.

Minority business enterprise (MBE}
means a Disadvantaged Business
Enterprise (DBE) other than & Small
Business Enterprise (SBE), a Lebor
Surplus Area Firm {LSAF), a Small
Business in Rural Areas (SBRA), ora
Women's Business Enterprise (WBE),

Minority institution means an
accredited college or university whose
enrollment of a single designated group
or a combination of designated groups
(as defined by the Small Business
Administration regulations at 13 CFR
part 124) exceeds 50% of the total
enrollment,

Native American means any
individual who is an American Indien,
Eskimo, Aleut, or Native Hawaiian.

Recipient means an entity that
receives an EPA financial assistance

agreement or is & sub-recipient of such
agreement, including loan recipients
under the Clean Weter State Revolving
Fund Program, Drinking Water State
Revolving Fund Program, and the
Brownfields Cleanup Revolving Loan
Fund Program.

Services means a contractor's labor,
time or efforts previded in a manner
consistent with normal business
practices which do not involve the
delivery of a specific end item, other
than documents (e.g., reports, design
drawings, specifications).

Small business, small business
concern or small business enterprise
(SBE) means a concern, including its
affilintes, that is independently owned
and operated, not dominant in the field
of operation in which it is bidding, and
qualified as a small business under the
criteria and size standards in 13 CFR
part 121, ]

Small business in a rural area (SBRA)
means a small business operating in an
area identified as a rural county with a
code 6-9 in the Rurai-Urban continuum
Classification Code developed by the
United States Department of Agriculture
in 1980.

Supplies means items procured under
a financial assistance agreement as
defined by epplicable regulations for the
particular type of financial assistance
received.

United States means any of the
several States, the District of Columbia,
the Commonwealth of Puerto Rico and
any other territories and possessions of
the United States.

Women's business enterprise (WBE)
means a business concern which is at
least 51% owned or contrelled by
women for purposes of EPA's 8%
statute or a business concern which is
at least 51% owned and controlled by
women for purposes for EPA's 10%
statizte. Determination of ownership hy
a married woman in a community
property jurisdiction will not be affected
by her husband's 50 percent interest in
her share. Similarly, a business concern
which is more than 50 percent owned
by a married man will not become a
qualified WBE by virtue of his wife's 50
percent interest in his share,

§33.104 May recipients apply for a waiver
from the requirements of this part?

{a) A recipient may apply for a waiver .
from any of the requirements of this part
that are not specifically based on a
statute or Executive Order, by
submitting a written request to the
Director of the Office of Small and
Disadvantaged Business Utilization.

{b) The request must document
special or exceptional circumstances
that make compliance with the
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requirement impracticel, including a
specific proposal addressing how the
recipient intends to achieve the
objectives of this part s described in
§33.101. The request must show that:

(1) There is a reasonable basis to
conclude that the recipient could
achieve a level of MBE and WBE
perticipation consistent with the
objectives of this part using different or
innovative means other than those that
are pravided in subparis C or D of this
pert; :

{2) Conditions in the recipient's
jurisdiction are appropriate for
implementing the request; and

@] The request is consistent with
applicable law.

(F::) The QSDBU Director has the
autharity to approve a recipient’s
request. If the OSDBU Director grants a
recipient’s request, the recipient may
administer its program as provided in
the request, subject to the following
conditions:

{1) The recipient’s level of MBE and
WBE participation continues to be
consistent with the objectives of this
pert

{2) There ig a reasonable limitation on
the duration of the recipient’s modified
program; and

(3) Any other conditions the OSDBU
Director makes on the grant of the
wajver,

(d) The OSDBU Director may end &
program waiver at any time upon notice
to the recipient and require a recipient
to comply with the provisions of this
part. The OSDBU Director may also
extend the waiver if he or she
determines that all requirements of
paragraphs (b) and (c) of this section
continue to be met. Any such extension
shall be for no longer than the period
originally set for the duration of the
prograimn waiver.

§32,105 What are the compliance and
enforcement provisions of this part?

" If a recipient fails to corply with any
of the requirements of this part, EPA
may take remedial action under 40 CFR
parts 30, 31 or 35, as appropriate, or Any
other action authorized by law,
including, but not limited to,
enforcement under 18 U.S.C, 1001 and/
or the Program Fraud Civil Remedies
Act of 1986 (31 U.S.C. 3801 6t s6g.).
Examples of the remedial actions under
40 CFR parts 30, 31, and 35 include, but
are not limited to:

(a) Temporarily withholding cash
payments pending correction of the
deficiency by the recipient or more
severe enforcement action by EPA;

{b) Disallowing all or part of the cost
of the activity or action. not in
compliance;

{c) Wholly or partly suspending or
terminating the current award; or

(d) Withholding further awards for the
project or program,

§33.106 What assurances must EPA
financial assistance recipients obtain from
thelr contractors?

The recipient must ensure that each
praocurement coniract it awards contains
the term and condition specified in
Appendix A to this part concerning
cormapliance with the requirements of
this part. The recipient must slso ensure
that this term and condition is included
in each procurement contract awarded
by an entity receiving an identified loan

\ ) i
wndar a2 inanrinl accistanca poresmaont
Unger 8 iinanciai assistance agrecnonl

to capitalize & revelving loan fund.

§33,107 What are the rules governing
availabiilty of records, cooperaiion, and
intimidation and retaliation?

{a) Availability of records. (1) In
responding to reguests for information
concerning any aspect of EPA's DBE
Program, EPA complies with the
provisions of the Federal Freedom of
Information end Privacy Acts (5 U.S.C..
$52 and 552a). EPA may make available
to the public any information
concerning EPA’s DBE Program release
of which is not prohibited by Federal
law or regulation, including EPA's
Confidential Business Information
regulations at 40 CFR Eart 2, subpart B.

(2) EPA recipients shall safeguard
from disclosure to unauthorized persons
information that may reasonably be
considered as confidential business
information, consistent with Federal,
state, and local law.

(b) Cooperation. All participants in
EPA’s DBE Program are required to
cooperate fully and promptly with EPA,
EPA Private Certifiers and EPA
recipienis in reviews, investigations,
and other requests for information.
Failure to do so shall be & ground for
appropriate action against the party
involved in accordance with § 33.105,

(c) Intimidation and retaliation. A
recipient, contractor, or any other
participant in EPA's DBE Program must
not intimidale, threaien, coerce, or
discriminate against any individual or
firm for the purpaose of interfering with
any right or privilege secured by this
part. Violation of this prohibition shall
be a ground for appropriate action
against the party involved in accordance
with § 33.105.

Subpart B—Certification

§33.201 What does this subpart require?
(8) In order to qualify and participate
as an MBE or WBE prime or
subcontractor for EPA recipients under
EPA’s DBE Program, an entity must be

properly certified as required by this
subpart.

(b) EPA’s DBE Program is primarily
based on two statutes. Public Law 102—
389, 42 U.8.C. 4370d, provides for an
8% objective for awarding contracts
under EPA finencial assistance
agreements to business concerns or
other organizations owned or controlled
by socially and economically
disadvantaged individuals, including
HBCUs and women (“EPA’s 8%
statute’’), Title X of the Clean Air Act
Amendments of 1990, 42 U.S.C. 7601
note, provides for a8 10% objective for
awarding contracts under EPA financial
assistance agreements for research
relating to such amendments to business
concerns or other organizations owned
and controlled by socially and
economically disadvantaged individuals
(“EPA's 10% statute'').

§33.202 How does an entity quallfy ac an
MBE or WBE under EPA's 8% statute?

To qualify as an MBE or WBE under
EPA's 8% statute, an entity must
establish that it is owned or controlled
by socially and economically
disadvantaged individuals who are of
good character and citizens of the
United States. An entity need not
demonstrate potential for success,

{a) Ownership or control.
“Owmership” and “control” shall have
the same meanings as set forth in 13
CFR 124.105 and 13 CFR 124.108,
respectively. (See also 13 CFR 124.109
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 for special rles
applicable to Native Hawaiian
Organizations).

) Sacially disadvantaged individual.
A sacially disadvantaged individual is a
person who has been subjected to racial
or ethnic prejudice or culiural bias
bocauge of his or her identity as a
member of a group without regard to his
or her individua) qualities and as
further defined by the implementing
regulations of section 8(e)(5) of the
Small Business Act {15 U.S.C. 637(a)(5);
13 CFR 124.103; sse also 13 CFR
124,109 for special rules applicable to
Indian tribes and Alaska Native
Corporations; 13 CFR 124.110 for
special rules applicable to Native
Hawaiian Organizations).

(c) Economically disadvantaged
individual. An economicelly
disadvantaged individual is a socially
disadvantaged individual whose ability
to compete in the free enterprise system
is impaired due to diminished capital
and credit opportunities, as compared to
others in the same business area who
are not socially disadvantaged and as
further defined by section 8(a)(6) of the
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Small Business Act (15 U.5.C. 637(a)(6))
and its implementing regulations (13
CFR 124.104). {See also 13 CFR 124.109
for special rules applicable o Indian
tribes and Alaska Native Corporations;
13 CFR 124,110 for special rules
applicable to Native Hawaiian
Organizations). Under EPA's DBE
Program, en individual claiming
disadvantaged status must have an
initial and continued personal net worth
of Jess than 8750,000.

(d) HBCU. An HBCU automatically
qualifies as an entity owned or
controlled by socially and economically
disadvantaged individuals.

(e) Women. Women are deemed to be
socially and economically
disadvantaged individuals. Ownership
or control must be demonstrated
pursuant te paragraph (a) of this section,
which may be accomplished by
certification under § 33,204.

§33.203 How daes an entlty qualify as an
MBE ot WBE under EPA's 10% statute?

To qualify as an MBE or WBE under
EPA's 10% statute, an entity must
establish that it is owned and controlled
by socially and sconomically
disadvantaged individuals who are of
good character and citizens of the
United States.

(a) Ownership and control. An entity
must be at least 51% awned by a
socially and economically
disadvantaged individual, or in the case
of a publicly traded company, at least
51% of the stock must be owned by one
or more socially and economically
disadvantaged individuals, and the
management and daily business
operations of the business concern must

be controlled by such individuals. (See _

also 13 CFR 124,109 for special rules
applicable to Indian tribes and Alaska
Native Corporations; 13 CFR 124,110 for
special rules applicable to Native
Hawaiian Orgenizations).

(b) Socially disadvantaged individual.
A socially disadvantaged individual is a
person who has been subjected to racial
or ethnic prejudice or cultural bias
because of his or her identity as a
member of & group without regard to his
or her individual qualities and as
further defined by the implementing
regulations of section 8(a)(3) of the
Small Business Act (15 U.S.C. 637(a)(5);
13 CFR 124.103; see also 13 CFR
124.109 far special rujes applicable to
Indian tribes and Alaska Native
Corporations; 13 CFR 124.110 for
special rules applicable to Native
Hawaiian Organizations),

(c) Economically disadvantaged
individual. An economicaliy
disadvantaged individual is a socially
disadvantaged individual whose ability

to compete in the free enterprise system
is impaired due to diminished capital
and credit opportunities, as compared to
others in the same business area who
are not socially disadvantaged and as
further defined by section 8(a)(6) of the
Smasll Business Act (15 U.S.C. 637(a)(8))
and its implementing regulations {13
CFR 124.104). (See also 13 CFR 124.10¢
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 far special rules
applicable to Native Hawaiian
Organizations), Under EPA’s DBE
Program, an individual claiming
disadvantaged status must have an
initial and continued personal net worth
of less than $750,000.

(d) Presumptions. In accordance with
Title X of the Clean Air Act
Amendments of 1990, 42 U.8.C, 7601
note, Black Americans, Hispanic
Armericans, Native Americans, Asian
Americens, Women and Disabled
Americans are presumed to be socially
and economically disadvantaged
individuals. In addition, the foliowing
institutions are presumed to be entities
owned and controlled by socially and
economically disadvantaged
individuals: HBCUs, Minority
Institutions (including Tribal Colleges
and Universities and Hispanic-Serving
Institutions) and private and voluntary
organizations controlled by individuals
wha are socially and economically
disadvantaged.

(e) Individuals not members of
designated groups. Nothing in this
section shall prohibit any member of &
racial or ethnic group that is not
designated us socially and economically
disadvantaged under paragraph (d) of
this section from establishing that they
have been impeded in developing &
business concern as a result of racial or
ethnic discrimination.

(f) Rebuttal of presumptions. The
presumptions established by paragraph
(d) of this section may be rebutted in
accordance with § 33.208 with respect
to a particular entity if it is reasonahly
established that the individual af issue
is not experiencing impediments to
developing such entity as a result of the
individual’s identification as a member
of a specified group.

(g) Joint ventures.

(1} A joint venture may be considered
owned and controlled by socially and
economically disadvantaged
individuals, notwithstanding the size of

* such joint venture, if & party to the joint

venture is an entity that is owned and
controlled by a socially and
economically disadvantaged individual,
and that entity owns 51% of the joint
venture.

(2} As a party to a joint venture, a
person who is not an economically
disadventaged individual, or an entity
that is not owned and controlled by a
socially and economically
disadvantaged individual, may not be a
party to more than two awarded
contracts in a fiscal year salely by joint
venture with a socially end
economically disadvantaged individual
or entity.

§33.204 Where does an entity become
certified under EPA's 8% and 10% statutes?
(a) Inn order to participate as an MBE
or WBE prime or subcontractor for EPA
recipients under EPA's DBE Program, an
entity must first attempt to be certified

by the following:

(1) The United States Small Business
Administration (SBA), under its 8(a)
Business Development Program (13 CFR
part. 124, subpart A) or its Small
Disadvantaged Business (SDB) Program,
(13 CFR part 124, subpart B};

(2) The United States Department of
Transpaortation (DOT), under its
regulations for Participation by
Disadvantaged Business Enterprises in
DOT Programs (49 CFR parts 23 and 26);
or

(3) an Indian Tribal Government,
State Government, local Government or
independent private organization in
accordance with EPA‘s 8% or 10%
statute as applicable.

{2) Such certifications shall be
considered acceptable for establishing
MBE or WBE status, as appropriate,
under EPA’s DBE Program as long as the
certification meets EPA's U.S,
citizenship requirement under § 33.202
or §33.203.

{8) An entity may only apply to EPA
for MBE or WBE certification under the
procedures set forth in § 33.205 if that
entity first is unable to obtain MBE or
WBE certification under paragraphs {a)
(1) through (3) of this section.

(b} [Reserved].

§33.205 How does an entity bacome
certified by EPA?

(a) Filing an application. in
accordance with § 33.204, an entity may
apply to EPA's Office of Small and
Disadvantaged Business Utilization
(EPA OSDBU) for certification as an
MBE or WBE, EPA’s Regiona) Offices
will provide further information and

required application forms to any entity -

interested in MBE or WBE certification.
The applicant must attest to the
accuracy and truthfulness of the
information an the application form.
This shell be done either in the form of
an affidavit sworn to by the applicant
before a person who is authorized by
state law to administer oaths or in the
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form of an unsworn declaration
executed under penalty of perjury of the
laws of the United States. The
application must include evidence
demonstrating that the entity is owned
or controlled by one or more individuals
claiming disadvantaged status under
EPA's 8% statute ar owned and
controlled by one or more individuals
claiming disedvantaped status under
EPA's 10% statute, along with
certifications or narratives regarding the
disadvantaged status of such
individuals, In addition, the application
must include documentation of & denial
of certificetion by a Federal agency,

Cintn anvarnmant lacal sgusrmmeant
oiaie governmens, iooa: govaernmens,

Indian Tribal government, ar
independent private organization, if
applicable.

b) Application processing. EPA.
OSDBU will advise each applicant
within 15 days, whenever practicable,
after receipt of an application whether
thie application is complete and suitable
for evaluation and, if not, what
additional information or action is
required. EPA OSDBU shall make its

certification decision within 30 days of -

receipt of a complete and suitable
application package, whenever .
practicable. The burden is on the
applicant to demonstrate that those
individuals claiming disadvantaged
status own or control the entity under
EPA's 8% statute or own and control the
entity under EPA's 10% statute.

(c) Ownership and/or control
determination. EPA OSDBU first will
determine whether those individuals
cleiming disadventaged status own or
control the applicant entity under EPA’s
8% statute or own and control the
applicant entity under EPA's 10%
statute. If EPA OSDBU determines that
the applicant does not meet the
ownership and/or control requirements
of this subpart, EPA OSDBU will issue
a written dectsion to the entity rejecting
the application and set forth the reasons
for disapproval.

{d) Disadvantaged determination.
Once EPA OSDBU determines whether
an applicant meets the ownoership and/
or control requirements of this subpart,
EPA OSDBU will determine whether the
epplicable disadvantaged status
requirements under EPA’s 8% or 10%
statute have been met. If EPA OSDBU
determines that the applicable
disadvantaged status requirements have
been met, EPA OSDRBU shall notify the
applicant that it has been certified and
place the MBE or WEE on EPA
OSDBU's list of qualified MBEs and
WBEs. If EPA OSDEU determines that
the applicable disadvantaged status
requirements have not been met, EPA
OSDBU will reject the entity’s

application for certification. EPA
OSDBU will issue a written decision to
the entity setting forth EPA OSDBU's
reasons for disapproval,

(e) Evaluation standards. (1) An
entity's eligibility shall be evaluated on
the basis of present circumstances. An
entity shall not be denied certification
based solely on historical information
indicating a lack of ownership and/or
control of the firm by socially and
economically disadvantaged individuals
at some time in the past, if the entity
currently meets the ownership and/or
control standards of this subpart,

{2) Entities seeking MBE ar WEE
certification shall cooperate fully with
requests for information relevant to the
certification process. Failure or refusal
to provide such information is a ground
for denial of certification.

(3) In making its certification
determination, EPA OSDBU may
consider whether an entity has
exhibited e patiern of conduct
indicating its involvement in attempts
to evade or subvert the intent or
requirements of the DBE Program.

(4) EPA OSDBU shall not consider the
issue of whether an entity performs a
commercially nseful function in making
its certification determination.
Consideration of whether an entity
performs a commercially useful
function or is a regular dealer pertains
solely to counting toward MBE and
WBE objectives as provided in subpart
E of this part.

(8) Information gathered as part of the
certification process that may
reasonably be regarded as proprietary or
other confidential business information
will be safeguarded from disclosure to
unauthorized persons, consisten{ with
applicable Federal, State, and local law.

{6) To assist in making EPA GSDBU’s
certification determination, EPA
OSDBU itself may take the following
steps:

{i) Perform an on-site visit to the
offices of the entity. Interview the
principal officers of the entity and
review their resumes and/or work
histories, Perform an on-site visit to
local jab sites if there are such sites on
which the entity is working at the time
of the certification investigation.
Already existing site visit reports may
be relied upon in making the
certification;

(ii) If the entity is a corporation,
analyze the ownership of stock in the
entify;

(iii) Analyze the bonding and
financial capacity of the entity;

(iv) Determine the work history of the
entity, including contracts it has
received and work it has completed;

{v) Obtain a statement from the entity
of the type of work it prefers to perform
for EPA recipients under the DBE
Program and its preferred locations for
performing the work, if any; and

{vi) Obtain or compile a list of the
equipment owned by or available to the
entity and the licenses the entity and its
key personnel possess to perform the
work it seeks to do for EPA recipients
under the DBE Program.

§33.206 is there a iist of certified MBEs
and WBEs?

EPA OSDBU will maintain a list of
certified MBEs and WBEs on EFA
OSDBU's Home Page on the Internet.
Any interested person may also obtain
a copy of the list from EPA OSDBU.

§33.207 Can an entity reapply to EPA for
MBE or WBE certification? :

An entity which has been denied
MBE or WBE certification may reapply
for certification at any time 12 months
ar more after the date of the most recent
determination by EPA OSDBU to
decline the application.

§33.208 How long does an MBE or WBE
certification from EPA last?

Once EPA OSDBU certifies an entity
to be an MBE or WBE by placing it on
the EPA OSDBU list of certified MBEs
and WBEs specified in §33.206, the
entity will generally remain on the list
for a period of three years from the date
of its certification. To remain on the list
after three years, an entity must submit
a new application and receive a new
certification.

§33.208 Can EPA re-evajuate the MBE or
WBE status of an entity efter EPA certifies
tt to be an MBE ar WBE?

(a) EPA OSDBU may initiate a
certification determination whenever it
receives credible information calling
into question an entity's eligibility as an
MBE or WBE. Upon its completion of a
certification determination, EPA
OSDBU will issue a writien
dotermination regurding tie MBE or
WBE status of the guestioned entity.

(b) ¥ EPA OSDBU finds thet the entity
does not qualify as an MBE or WBE,
EPA OSDBU will decertify the entity as
a1 MBE ur WBE, and immediately
remove the entity from the EPA OSDBU
list of certified MBEs and WBESs,

(¢} If EPA OSDBU finds that the entity
continues to qualify as an MBE or WBE,
the determination remains in effect for
three years from the date of the decision
under the same conditions as if the
entity had been granted MBE or WBE
certification under § 33.205.
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§33.210 Does an entity certified as an
MBE or WBE by EPA need to keep EPA
informed of any changes which may affect
the entity's certification?

{a) An entity certified as an MBE or
WBE by EPA OSDBU must provide EPA
OSDBU, every year on the anniversary
of the dste of its certification, an
affidavit sworn to by the entity's owners
before & person who is authorized by
state law to administer oaths or an
unsworn declaration executed under
penalty of perjury of the laws of the
United States. This affidavit must affirm
that there have been no changes in the
entity’s circumstances affecting its
ebility to meet disadvantaged status,
ownership, and/or control requirements
of this subpart or any material changes
in the information provided in its
application form. Failure to comply may
result in the loss of MBE or WBE
_ certification under EPA's DBE Program.

(b) An entity certified as an MBE or
WBE by EPA OSDBU must inform EPA
OSDBU in writing of any change in
circumstance affecting the MBE's or
WBE’s ability to meet disadvantaged
status, ownership, and/or control
requireraents of this subpart or any
material change in the information
provided in its application form. The
MBE or WBE must attach supporting
documentation describing in detail the
nature of such change. The notice from
the MBE or WBE must take the form of
an affidavit sworn to by the applicant
before a person who is autharized by
State law to administer oaths or of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States, The MBE or WBE must
provide the written notification within
30 celendar days of the accurrence of
the change.

§33.211 What is the process for appealing
or challenging an EPA MBE or WBE
certification determination?

{a) An entity which has been denied
MBE or WBE certification by EPA
OSDBU under § 33.205 or § 33.209 may
appeal that denial. A third party may
challenge EPA OSDBU's determination
to certify an entity as an MBE or WBE
under § 33.205 or §33.209.

(b) Appeals and challenges must be
sent to the Director of OSDBU at
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,, Mail Code
1230T, Washington, DC 20460.

(¢} The appeal or challenge must be
sent to the Director of GSDBU (Director)
within 80 days of the date of EPA
0OSDBU's MBE or WBE certification
determination, The Director may accept
an appeal or challenge filed later than
90 days after the date of EPA QSDBU's
MBE or WEBE certification determination

if the Director determines that there was
good cause, beyond the control of the
eppellant or challenger, for the late

filing of the appeal or challenge.

[d?No spe{:ﬂlfc format is required for
an appeal or challenge, However, the
appeal or challenge must include
information and arguments concerning
why EPA OSDBU's MBE or WBE
certification determination should be
reversed. For challenges in which a
third party questions EPA OSDBU'’s
determination to certify an entity as an
MBE or WBE under § 33.205 ar § 33.209,
the third party must also send & copy of
the challenge to the entity whose MBE
or WBE certification is being
questioned. In addition, the Director
shall request information and arguments
from that entity as to why EPA OSDBU’s
determination to certify the entity as an
MBE or WBE should be upheld.

(e) The Director makes Els,"her appeal
ar challenge decision based solely on
the administrative record and does not
conduct a hearing. The Director may
supplement the record by edding
relevant information made available by
any other source, including the EPA
Office of Inspector General; Federal,
State, or local law enforcement
authorities; an EPA recipient; ora
private party.

(f) Consistent with Federal law, the
Director shall make available, upon the
request of the appellant, challenger or
the entity affected by the Director's
appeal or chalienge decisian, any
supplementary information the Director
receives from any source as described in
paragraph (e) of this section.

(g} Pending the Director's appeal or
challenge decision, EPA OSDBU's MBE
or WBE certification determination
remains in effect. The Director does not
stay the effect of its MBE or WBE
certification determination while he/she
is considering an appeal or challenge,

(h) The Director shall reverse EP
OSDBU's MBE or WBE certification
determination only if there was a clear
and significant error in the processing of
the certification or if EPA OSDBU failed
to consider a significant material fact
contained within the entity's
application for MBE or WBE
certification.

(i} All decisions under this section are
administratively final.

§33.212 What conduct is prohiblted by
this.subpart?

An entity that does not meet the
eligibility criteria of this subpart may
not attempt to participate as an MBE or
WEE in contracts awarded under EPA
financial agsistance agreements or be
counted as such by an EPA recipient.
An entity that submits false, fraudulent,

or deceitful statements or
representations, or indicates a serious
lack of business integrity or honesty,
may be subject to sanctions under
§33.105.

Subpart C—Good Faith Efforts

§33.301 What does this subpart require?

Arecipient, including one exempted
from applying the fair share objective
requirements by § 33.411, is required to
make the following good faith efforts
whenever procuring construction,
equipment, services and supplies under
an EPA financial assistance agreement,
even if it has achieved its fair share
objectives under subpart D of this part:

za] Ensure DBEs are made aware of
contracting opportunities to the fullest
extent practicable through outreach and
recruitment activities. For Indian Tribal,
State and Local and Government
recipients, this will include placing
DBEs on solicitation lists and soliciting
them whenever they are potential
sources,

. (b) Make information on forthcoming
opportunities available to DBEs and
arrenge fime frames for contracts and
establish delivery schedules, where the
requirements permit, in a way that
encourages and facilitates participation
by DBEs in the competitive process.
This includes, whenever possible,
posting solicitations for bids or
proposals for 8 minimum of 30 calendar
days before the bid or proposal closing
date,

(c) Consider in the contracting process
whether firms competing for large
coniracts could subcontract with DBEs,
Faor Indian Tribal, State and local
Government recipients, this will include
dividing total requirements when
economically feasible into smaller tasks
or quantities to permit maximum
participation by DBEs in the
competitive process.

(d) Encourage contracting with a
consortium of DBEs when & contract is
too large for one of these firms to handle
individually.

(e) Use the services and assistance of
the SBA and the Minority Business
Development Agency of the Department
of Commerce.

(f) If the prime contractor awards
subcontracts, reguire the prime
contractor to take the steps in
paragraphs (a) through (e) of this
gection,

§33.302 Are there any additional contract
administration requirements?

(a) A recipient must require its prime
contractor to pay its subcontractor for
satisfactory performance no more than
30 days from the prime contractor's
receipt of payment from the recipient.
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{b) A recipient must be notified in
writing by its prime contractor prior to
any termination of a DBE subconfractor
for convenience by the prime contractor.

{c) 1f a DBE subcontractor fails to
complete work under the subcontract
for any reason, the recipient must
require the prime contractor to employ
the six good faith efforts described in
§ 33.301 if soliciting & replacement
subcontractor.

(d) A recipient must require its prime
contractor to employ the six good faith
efforts described in § 33.301 even if the
prime contractor has achieved its fair
share abjectives under subpart D of this

art.
P {e) A recipient must require its prime
contractor to provide EPA Form 6100~
2—DBE Program Subcontractor
Participation Form to all of its DBE
subcontractors, EPA Form 6100-2 gives
a DBE subcontractor the opportunity to
describe the work the DBE
subcontractor received from the prime
contractor, how much the DBE
subcontractor was paid and any other
concerns the DBE subcontractor might
have, for example reasons why the DBE
subcontractor believes it was terminated
by the prime contractor. DBE
subcontractors may send completed
copies of EPA Form 6100-2 directly to
the appropriste EPA DBE Coordinator.

(f) A recipient must require its prime
contractor to have its DBE
subcontractors compiete EPA Form
6100-3—DBE Program Subconiractor
Performance Form. A recipient must
then require its prime contractor to
include all completed forms as part of
the prime contractor's bid or proposal
package:

(g) A recipient must require its prime
contractor to complete and submit EPA
Form 6100—4—DBE Program
Subcontractor Utilization Form as part
of the prime coniractor’s bid or proposal
package.

(h) Capies of EPA Form 6100-2—DBE
Program Subcontractor Participation
Form, EPA Form 6100-3—DBE Program
Subcontractor Performance Form and
CGI'A Form 6100—4—DBE Program
Subgontractor Utilization Form may bo
obtained from EPA OSDBU’s Home Page
on the Internet or directly from EPA
QOSDBU.

(i) A recipient must ensure that each
procurement cantract it awards contains
the term and condition specified in the
Appendix concerning compliance with
the requirements of this part. A
recipient must also ensure that this term
and condition is included in each
procurement contract awarded by an
eatity receiving an identified loan under
& financial assistance agreement to
capitalize a revolving loan fund.

§383.303 Are there speclal rules for loans
under EPA financial assistance
agresments?

A recipient of an EPA financial
assistance agreement to capitalize a
revolving loan fund, such as a State
under the CWSRF or DWSRF or an
eligible entity under the Brownfields
Cleanup Revolving Loan Fund program,
must require that borrowers receiving
identified loans comply with the good
faith efforts described in §33.301 and
the contract administration
requirements of §3.302. This provision
does not require that such private and
nonprofit borrowers expend identified
loan funds in compliance with any
other procurement nrocedures
contained in 40 CFR part 30, part 31, or
part 35, subpart O, as applicable.

§33.304 Must a Native American (either 8s
an individuat, organization, Tribe or Tribal
Government) recipient or prime contractor
follow the six good falth efforts?

{a) A Native Amarican (either as an
individual, organization, corporation,
Tribe or Tribal Government) recipient or
prime contractor must follow the six
goad faith efforts only if doing so would
not conflict with existing Tribel or
Federal law, including but not limited
to the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450e), which establishes, among other
things, that any federal contract,
subcontract, grant, or subgrant awarded
to Indian organizations or for the benefit
of Indians, shall require preference in
the award of subcontracts and subgrants
to Indian orpanizations and to Indian-
owned economic enterprises.

(b) Tribal organizations awarded an
EPA financial assistance agreement have
the ability 1o solicit and recruit Indian
orgenizations and Indian-owned
economic enterprises and give them
preference in the award process prior to
undertaking the six good faith efforts.
Tribal governments with promulgated
fribal laws and reguletions concerning
the solicitation and recruitment of
Native-owned and other minority
business cnterpriges, including women-
awnod business onterprises, have the
discretion to utilize these tribal laws
and regulations in lieu of the six good
faith efforts. If the effort to recruit
Indian organizations and Indian-owned
economin enterprises is nnt sucressfl,
then the recipient must follow the six
good faith efforts. All tribal recipients
still must retain records documenting
compliance in accordance with §33.501
and must report to EPA on their
accomplishments in accordance with
§33.502, '

{(c) Any recipient, whether or not
Native American, of an EPA financial

assistance agreement for the benefit of
Native Americans, is required to salicit
and recruit Indian organizations and
Indian-owned economic enterprises and
give them preference in the award
pracess prior to undertaking the six
good faith efforts. If the efforts to solicit
and recruif [ndian organizations and
Indian-owned economic enterprises is
not successful, then the recipient must
fallow the six good faith efforts,

{d) Native Americens are dsfined in
§33.103 o include American Indians,
Eskimos, Aleuts and Native Hawaiians.,

Subpart D—Fair Share Cbjectives

§33.4071 What does this subpart require?

A recipient must negotiate with the
appropriate EPA award official or his/
her designee, fair share objectives for
MBE and WBE participation in
procurement under the financial
assistance agreements.

§33.402 Are there special rules for loans
under EPA financiel assistance
agreements?

A recipient of an EPA financial
assistance agreement to capitalize
revolving loan funds must either apply
its own fair share objectives negotiated
with EPA under § 33.401 to identified
loans using a substantially similar
relevant geographic market, or negotiate
separate fair share objectives with
entities receiving identified loans, as
long as such separate objectives are
based on demonstrable evidence of
availability of MBEs and WBEs in
accordance with this subpert. If
procurements will occur over mors than
one year, ithe recipient may choose to
apply the fair share objective in place
either for the year in which the
identified loan is awarded or for the
year in which the procurement action
occurs. The reciptent must specify this
choice in the financial assistance
agreement, or incorporate it by reference
therein. :

§33.403 What ta a foir oharo abjootive?

A fair share objective is an objective
based on the capacity and availability of
gualified, certified MBEs and WBEs in
the relevant geographic market for the
procurement categories of construction,
sguipment, services and supplies
compared to the number of all qualified
entities in the same market for the same
procurement categories, adjusted, as
approypriate, to reflect the level of MBE
and WBE participation expected absent
the effects of discrimination. A fair
share objective is not a quota.



15820

Federal Register/Vol. 73, No. 59/Wednesday, March 26, 2008 /Rules and Regulations

§33.404 When must a recipient negotiate
fair share objectives with EPA?

A recipient must submit its proposed
MBE and WBE fair share objectives and
supporting documentation to EPA
within 120 days after its acceptance of
its financial assistance award. EPA must
respond in writing to the recipient's
submission within 30 days of receipt,
either agreeing with the submission or
providing initial comments for further
negotiation, Failure to respond within
this time frame may be considered as
agreement by EPA with the fair share
objectives submitted by the recipient.
MBE and WBE fair share objectives
must be agreed upon by the recipient
and EPA before funds may be expended
for procurement under the recipient's
financial assistance agreement.

§33.405 How does a recipient determine
Its fair share objectives?

(a) A recipient must determine its fair
share objectives based on demonstrable
evidence of the number of certified
MBESs and WBEs that are ready, willing,
and able to perform in the relevant
geographic market for each of the four
procurement categories (equipment,
construction, services, and supplies).
The relevant geographic market is the
aren of solicitation for the procurement
a5 determined by the recipient. The
market mey be a geographic region of a
State, an entire State, or & multi-State
aree. Fair share objectives must reflect
the recipient’s determination of the
level of MBE and WBE participation it
would expect absent the effects of
discrimination. A recipient may
combine the four procurement
categories into one weighted objective
for MBEs and one weighted objective for
WBEs.

(b) Step 1. A recipient must first
determine a hase figure for the relative
availability of MBEs and WBEs, The
following are examples of approaches
that a recipient may take. Any
percentage figure derived from ane of
these examples should be considered a
basis from which a recipient begins
when examining evidence available in
its jurisdiction.

(1) MBE and WBE Directories and
Census Bureau Data. Separately
determine the number of certified MBEs
and WBEs that are ready, willing, and
able to perform in the relevant
geographic matket for each procurement
category from e MBE/WBE directory,
such as a bidder’s list. Using the Census
Bursau's Caunty Business Patiern {CBP)
databese, determine the number of all
gualified businesses available in the
market that perform work in the same
procurement category, Separately divide
the number of MBEs and WBEs by the

number of all businesses to derive a
base figure for the relative availability of
MBEs and WBEs in the market.

(2) Dato from a Disparity Study. Use
& percentage figure derived from data in
a valid, applicable disparity study
conducted within the preceding ten
years comparing the available MBEs and
WBESs in the relevant geographic market
with their actual usage by entities
procuring in the categories of
construction, equipment, services, and
supplies,

(3) The Objective of Another EPA
Recipient. A recipient may use, as its
base figure, the fair share objectives of
another EPA recipient if the recipient
demonstrates that it will use the same,
or substantially similar, relevant
geographic market as the other EPA
recipient. (See § 33.411 for exemptions
from fair share objective negotiations).

(4) Alternative Methods. Subject to
EPA approval, other methods may be
used to determine a base figure for the
overall objective. Any methodology
chosen must be based on demonstrable
evidence of local market conditions and
be designed to ultimately attain an
objective that is rationaliy related to the
relative availability of MBEs and WBEs
in the relevent geographic market.

(c} Step 2. After calculating a base
figure, a recipient must examine the
evidence available in its jurisdiction to
determine what adjustment, if any, is
needed to the base figure in order to
arrive at the fair share objective.

(1) There are many types of evidence
that must be considered when adjusting
the base figure. These include:

(i) The current capacity of MBEs and
WBESs to perform contract work under
EPA financial assistance agreements, as
measured by the volume of work MBEs
and WBEs have performed in recent

ears;

(i) Evidence from disparity studies
conducted anywhere within the
recipient’s jurisdiction, to the extent it
ig not already accounted for in the base
figure; and

(iii) If the base figure is the objective
of another EPA recipient, it must be
adjusted for differences in the local
market and the recipient’s contracting
program.

(2) A recipient may also consider
availeble evidence from related fields
that affect the opportunities for MBEs
and WBEs to form, grow and compete.
These include, but are not limited to:

(i) Statistical disparities in the ability
of MBEs and WBEs to get the financing,
bonding and insurance required to
participate; and

(ii) Data on employment, self- -
smployment, education, training and
union apprenticeship programs, to the

extent it can be related to the
opporfunities for MBEs and WBEs to
perform in the program. )

(3) If a recipient ettempts to make an
adjustment to its base figure to account
for the continuing effects of past
discrimination (often called the *“but
for factor) or the effects of another
ongoing MBE/WBE program, the
adjustment must be based on
demonstrable evidence that is logically
and directly related to the effect for
which the adjustment is sought.

§33.406 May a recipient designate a lead
agency for fair share objective negotiation
purposes?

If an Indian Tribal, State or local
Government has more than one agency
that receives EPA financial assistance,
the agencies within that Government
may designate a lead agency to negotiate
MBE and WBE fair share objectives with
EPA to be used by each of the agencies.
Each agency must otherwise negotiate
with EPA separately its own MBEE and
WRBE fair share objectives,

§33.407 How long do MBE and WBE tair
share objectives remain in effect?

Once MBE and WEBE fair share
objectives have been negotiated, they
will remain in effect for three fiscal
years unless there are significant
changes to the data supporting the fair
share objectives. The fact thata
disparity study utilized in negotiating
fair share abjectives has become more
than ten years old during the three-year
period does not by itself constitute a
significant change requiring
renegotiation,

§33.408 May a recipient use race and/or
gender conscious measures as part of this
program?

(a) Should the good faith efforts
described in subpart C of this part or
other race and/or gender neutral
measures prove to be inadequate fo
achieve an established fair share
objective, race and/or gender conscious
action {e.g., apply the subcontracting
suggestion in § 33.301(c) to MBEs and
WBES) is available to a recipient and its
prime contractor to more closely
achieve the fair share objectives, subject
to § 33.409. Under no circumstances are
race and/or gender conscious actions
required by EPA.

?b) Any use of race and/or gender
conscious efforts must not result i the
seleciion of an unqualified MBE or
WBE.

§33.408 May a recipient use quotas as
part of 1his program?

A recipient is not permitied to use
quotas in procurements under EPA’s 8%
or 10% statute.



Federal Register/Vol. 73, No. 59/ Wednesday, March 26, 2008/Rules and Regulations

15921

§33.410 Can e recipient be penalized for
tailing to meet its fair share objectlves?

A recipient cannot be penalized, or
treated by EPA as being in
noncompliance with this subpart, solely
because its MBE or WBE participation
does not meet its applicable fair share
objective. However, EPA muay take
remedig] action under § 33,105 fora
recipient’s failure to comply with other
provisions of this part, including, but
not limited to, the good faith efforts
requirements described in subpart C of
this part.

§33.411 Wh
subpart?

(a) General. A recipient of an EPA
financial assistarice agreement in the
amount of $258,000 or less for any
single assistance agreement, or of more
than one financial assistance agreement
with a combined total of $250,000 or
less in any one fiscal year, is not
required to apply the fair share objective
requirements of this subpart. This
exemption is limited to the fair share
objective requirements of this subpart.

(b) Clean Water State Revolving Fund
(CWSHF) Program, Drinking Water State
Revolving Fund (DWSRF) Program, and’
Brownfields Cleanup Revolving Loan
Fund (BCHLF) Program Identified Loan
Recipients, A recipient under the
CWSRF, DWSRF, or BCRLF Progrem is
not required to apply the fair share
objective requirements of this subpart to
an entity receiving an identified loan in
an amount of $256,000 or less or to an
entity receiving more than one
identified loan with a combined total of
$250,000 or less in any one fiscal yeer.
This exemption is limited to the fair
share objective requirements of this
subpart.

(c) Tribal and Intertribal Consortia
recipients of program grants which can
be included in Performance Partnership
Grunts (PPGs) under 40 CFR Part 35,
Subpart B. Tribal end Intertribal
consortia recipients of PPG eligible
grants are not required to apply the fair
share objective requirements of this
subpart to those grants. This exemption
is limited to the fair share objeciive
requirements of this subpart.

(d) Technical Assistance Grant (TAG)
Program Recipients. A recipient of &
TAG is not required to apply the fair
share objective requirements of this
subpart to that grant. This exempiion is
limited to the fair share objective
requirements of this subpart.

o may be sxampted from this

§33.412 Must an Insutar Area or indlan
Trlba! Government recipient negotiate fair
share objectives?

The requirements in this subpart
regarding the negotiation of fair share

objectives will not apply to an Insular
Area or Indian Tribal Government
recipient unti! three calendar.years after
the effective date of this part.
Furthermore, in accordance with

§ 33.411{c). tribel and intertribal
consortia recipients of program grants
which can be included in Performence
Partnership Grants (PPGs) under 40 CFR
part 35, subpart B are not required to
apply the fair share objective
requirements of this subpart to such
grants.

Subpart E—Recordkeeping and
Reporting

§33.501 What are the recordkeeping
requirements of this part?

{8} A recipient, including those
recipients exempted under § 33.411
from the requirement to apply the fair
share objectives, must maintain all
records documenting its compliance
with the requirements of this part,
including documentation of its, and its
prime cantractors', good faith efforts
and data relied upon in formulating its
fair share objectives. Such records must
be retained in accordance with
applicable record retention
requirements for the recipient’s
financial assistance agreement,

(b) A recipient of a Continuing
Environmental Program Grant or other
annual grent must create and maintain
a bidders list. In addition, & recipient of
an EPA financial assistance agreement
1o capitalize a revolving loan fund also
must require entities receiving
identified loans to create and maintain
a bidders list if the recipient of the loan
is subject to, or chooses to fallow,
competitive bidding requirements. (See
e.g., §33.303). The purpose of a bidders
list is to provide the recipient and
entities receiving identified loans who
conduct campetitive bidding with as
accurate & database as possible about the
universe of MBE/WBE and non-MBE/
WBE prime and subcontractors. The list
must include all firms that bid or quote
on prime contracts, or hid or quote
subgontracts on EPA aesisted projects,
including both MBE/WBEs end non-
MBE/WBEs, The hidders list must only
be kept until the grant project period
has expired and the recipient is no
Innger recriving EPA funding nnder the
grant. For entities receiving identified
loans, the bidders list must only be kept
until the project period for the
identified loan has ended. The
following information must be obtained
from all prime and subcontractors:

(1) Entity's name with point of
contact;™

(2)Entity’s mailing address, telephone
number, and e-mail address;

(3) The procurement on which the
entity bid or quoted, and when; and

(4) Entity’s status as an MBE/WBE or
non-MBE/WBE.

{¢) Exemptions. A recipient of an EPA
financial assistance agreement in the
amount of $250,000 or less for any
single assistance agreement, or of more
then one financial assistance agreement
with a combined total of $250,000 or
less in any one fiscal year, is exempt
from the paragraph (b) of this section
requirement to creste and maintain a
bidders list. Also, a recipient under the
CWSRF, DWSRF, or BCRLF Program is
not required to apply the paragraph (b)
of this section bidders list requirement
of this subpart to an entity receiving an
identified loan in an amount of
$250,000 or less, or to an entity
receiving more than one identified loan
with a combined total of $250,000 or
less in any one fiscal year. This
exemption is limited to the paragraph
(b) of this section bidders list
requirements of this subpart.

§33.502 What are the reporting
raquirements of this part?

MBE end WBE perticipation must be
reported by all recipients, including
those recipients exemptad under
§33.411 from the requirement to apply
the fair share objectives, oo EPA Form
5700-52A, Recipients of Continuing
Environmental Program Grants under 40
CFR part 35, subpart A; recipients of
Performance Partnership Grants (PPGs)
under 46 CFR part 35, subpart B;
General Assistance Program (GAP)
grants for tribal governments and
intertribal consortia; and institutions of
higher education, hospitals and other
non-profit organizations receiving
financial assistance agreements under
40 CFR part 30, will report on MBE and
WRE participation on an annual basis.
All other financial assistance agreement
recipients, including recipients of
financiel assistance agreements
capitalizing revolving loan funds, will
report on MBE and WBE participation
semiannually. Recipients of financial
assistance agrevmenlts thal capitalize
revolving loan programs must require
entities receiving idenfified loans to
submit their MBE and WBE
participation reports on a semiannual
baasis to the finenciol assistance
agreement recipient, rather thao to EPA.

§33.508 How does a recipient calculate
MBE and WRE participation for repotiing
purposes?

(a) General, Only certified MBEs and
'WBESs are to be counted towards MBE/
WBE participation. Amounts of MBE
and WBE participation are calculated as
a percentage of total financial assistance
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agreement project procurement costs,
which include the maich portion of the
project costs, if any. For recipients of
financial assistance agreements that
capitalize revolving loan programs, the
total amount is the total procurement
dollars in the amount of identified loans
equal to the capitalization grant amount.

(b) Ineligible project costs, If all
project costs attributable to MBE and
WBE participation are not eligible for
funding under the EPA financial
assistance agreement, the recipient may
choose to report the percentage of MBE
and WBE participation based on the
total eligible and non-eligible costs of
the project.

(c? Joint ventures. For joint ventures,
MBE and WBE participation consists of
the portion of the dallar amount of the
joint venture attributable to the MBE or
WRE. If an MBE's or WBE's risk of loss,
control or management responsibilities
is not cornmensurate with its share of
the prafit, the Agency may direct an
adjustment in the percentage of MBE or
WBE participation.

(d) Central Purchasing or
Procurement Centers. A recipient must
xeport MBE and WBE participation from
its central purchasing or procurement
centers.

(e) Brokers. A recipient may not count
expenditures to a MBE or WRBE that acts
merely as a broker or passive conduit of
funds, without performing, managing, or
supervising the work of its contract or
subcontract i a manner consistent with
normal business practices.

(1) Presumption, If 50% or more of the
total dollar emount of a MBE or WBE's
prime confract is subcontracted to a
non-DBE, the MBE or WBE prime
contractor will be presumed to be a
broker, and no MBE or WBE
participation may be reported.

(2) Rpﬂbuttal. Tﬂe MBE or WBE prime
coniractor may rebut this presumption
by demonstrating that its actions are
consistent with normal practices for
prime contractors in its business and
that it will actively perform, manage
and supervise the work under the .
coniract,

(f) MBE or WBE Truckers/Haulers. A
recipient may count expenditures to an
MBE or WBE trucker/hauler only if the
MBE or WBE trucker/hauler is
performing a commercially useful
function. The following faciors should
be used in determining whether en MBE
or WBE trucker/hauler is performing &
commercially useful function:

(1) The MBE or WBE must be
responsible for the management and
supervision of the entire trucking/
hauling operation for whichitis
responsible on a particular contract, and
there cannot be a contrived arrangement

for the purpose of meeting MBE or WBE
objectives,

Ez] The MBE or WBE must itself own
and operate at least one fully licensed,
insured, and operational truck used on
the contract.

Appendix A to Part 33—Term and
Condition

Each procurement contract signed by an
EPA financial assistance agreement recipient,
including those for an identified loan under
an EPA financial assistance agreement
capitdlizing a revolving loan fund, must
include the following term and condition:

The contractor shall not diseriminate on
the basis of race, color, national origin or sex
in the performance of this contract. The
contractor shall carry out applicable
requirements of 40 CFR part 33 in the award
and administration of contracts awarded
under EPA financisl assistance agreements.
Failure by the contractor to carry out these
requirernents is a material breach of this
contract which may result in the termination
of this contract or other legally available
remedies,

PART 35—[AMENDED]
Subpart E—[Amended]

m 6, The authority citation for part 35,
subpart E, continues to read as follows:

Authority: Secs. 109(b}, 201 through 205,
207, 208(d), 210 through 212, 215 through
217, 304(d)(3), 313, 501, 511, and 516(b) of
the Clean Water Act, as amended, 33 U.S.C.
1251 of seq,

§35.936-7 [Removed]
® 7. Section 35.936-7 isremoved.

§35.936-8 [Amended)]

m 8, Section 35.938-9 is amended by
removing and reserving paragraph
(b)(2).

Subpart K—[Amended]

® 9. The authority citation for part 35,
subpart K, continues to read as follows:

Authority: Secs. 205(m), 501(a)} and title V1
of the Clean Water Acl, as emended, 42
U.5.C. 1285(m), 33 U.S.C. 1361{a), 33 U.S.C.
1381-1387,

§35.3145 [Amended]

E 10, Section 35.3145 is amended by
removing paragraphs (d) and (g).
Subpart L—[Amended]

& 11, The authority citation for part 35,
subpart L, continues to read as follows:

Authority: Section 1452 of the Safe
Drinking Water Act, as amended, 42 U.S,C.
300j-12,

§35.3575 [Amended)]

B 12, Section 35.3575({d) isremoved and
reserved.

Subpart M—[Amended]

® 13, The authority citation for part 35,
subpart M, continues to read as follows:

Authority: 42 U.S.C. 9617(e); sec. 9(g) E.Q.
12580, 52 FR 2923, 3 CFR, 1987 Comp., p.
193,

§35.4170 [Amended]

® 14, Section 35.4170(h) is removed and
reserved.

§35.4205 [Amended]
o 15. Section 35.4205(g) is removed.
§35.4240 [Amended]

B 16. Section 35.4240(e) is removed and
reserved.

Subpart O—[Amended]

® 17, The authority citation for part 35,
subpart O, continues to read as follows:

Authority: 42 U.S.C. 9601 st seq.
§35.6015 [Amended]

® 16, Section 35.6015(g) is amended by
removing the definitions for “Minority
Business Enierprise (MBE)" and
“Women's Business Enterprise (WBE)".

§35.6650 {Amended]

® 19. Section 35.6550(a)(8) is removed
and reserved,

§35.6580 [Amended)
® 20, Section 35.6580 is removed.
§35.6610 [Amended]

m 21. Section 35.6610(c) is removed and
reserved.

§35.6665 [Removed]
E 22, Section 35.6665 is removed.

PART 40—~[Amended]

m 21. The authority citation for part 40
is revised to read as follows:

Autherity: 7 U.S.C. 136 et seq.: 15 U.S.C.
2609 et ssq.: 33 U.S.C. 1254 of seq. and 1443;
42 U.S.C. 241 et seq., 300{ et seq., 1857 et
seq., 1891 et seq., and 6901 of seq.

§40.145-3 [Amended]

W 22, Section 40.145-3(c) is removed
and reserved,

[FR Doc. EB-6003 Filed 3~25-08; 8:45 dm]
BILLING CODE 8580-50-P
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Instructions from the Federal agency.

(g) Right to transfer fifle. The Federal awarding agency may reserve the right to transfer title to the
Federal Government or a third parly named by the awarding agency when such a third party is otherwise 7
eligible under existing statutes. Such transfers shall be subject to the following standards:

(1) The property shall be identified in the grant or otherwise made known to the grantee in writing.

(2) The Faderal awarding agency shall issue disposition instruction within 120 calendar days after the
end of the Federal support of the project for which it was acquired. If the Federal awarding agency falls
to issue disposltion instructions within the 120 calendar-day period the grantee shall foliow 31.32(e).

(3) When tille to equipment is transferred, the grantee shall be paid an amount calculated by applying
the percentage of participation in the purchase to the current fair market value of the property,

§ 31.33 Supplies.

_Lop_

(a) Title. Title to supplies acquired under a grant or subgrant will vest, upon acquisition, in the grantee or
subgrantse respectively.

(b) Disposifion. If there is a residual inventory of unused supplies exceading §5,000 in fotal aggregate
fair market value upon termination or completion of the award, and if the supplies are not needed for any
other federally sponsored programs or projects, the grantee or subgrantee shall compensate the
awarding agency for ts share,

§ 31.34 Copyrights.

£l

The Federal awarding agency reserves a royalty-free, nonexclusive, and irrevocable license fo
reproduce, publish or otherwise use, and to authorize others to use, for Federal Government purposes:

(a) The copyright in any work developed under a grant, subgrant, or contract under a grant or subgrant;
and '

(b) Any rights of copyright to which a grantee, subgrantee or a contractor purchases ownearship with
grant support.

§ 31.35 Subawards to debarred and suspended parties.

£ oo

Grantees and subgrantees must not make any award or permit any award (subgrant or coniract) at any
uer 1o any paily which is debarred or suspended or is otherwise excluded from or Ineligible for
participation in Federal assistance programs under Executive Order 12548, “Debarment and
Suspension,”

§31.36 Procurement.

o

(8) States. When pracuring property and services under & grant, a State will follow the same policies and
procedures It uses for procurements from its non-Federal funds. The State will ensure that every
purchase order or other confract includes any clauses required by Federal statutes and executive orders

and their implementing regulations. Other grantees and subgrantees will follow paragraphs (b) through
(i) in this section. 5

http://ecfr.gpoaccess.gov/cgi/t/ext/text-idx 7c=ecfr& sid=b65e02ac5 | c4d8aba2b4f619e4ci4. .
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(b) Pracurement standards. (1) Grantees and subgrantees will use, their own procurement procedures
which reflect applicable State and local laws and regulations, provided that the procurements conform to
applicable federal law, the standards identified in this section, and if appiicable, §31.38.

(2) Grantees and subgrantees will maintain a contract administration system which ensures that
contractors perform in accordance with the terms, conditions, and specifications of their contracts or
purchase orders.

(3) Grantees and subgrantees will maintain a written code of standards of conduct governing the
performance of their employees engaged In the award and administration of contracts. No employee,
officer or agent of the grantee or subgrantee shall participate in selection, or in the award ar
administration of a contract supported by Faderal junds if a conflict of interest, reat or apparent, would
be involved. Such a conflict would arise when:

(i) The employee, officer or agent,
(it Any member of his immediate family,
(i} Hie or her partner, or

(iv} An organization which employs, or is about to employ, any of the abave, has a financial or other
interest In the firm selected for award. The grantee's or subgrantee's officers, employees or agents will
nelther solicit nor accept gratuities, favors or anything of monetary value from contractors, potential
contractors, or pariies to subagreements. Grantee and subgrantees may set minlmum rules where the
financial interest is not substantia! or the gift is an unsalicited item of nominal intrinsic value. To the
extent permitied by State or local law or regulations, such standards or conduct will provide for penalties,
sanctions, or other disciplinary actions for violations of such standards by the grantee's and subgrantee's
officers, employees, or agents, or by contractors or their agents. The awarding agency may in regutation
provide additional prohibitions relative to real, apparent, or potential conflicts of interest.

{4) Grantee and subgrantee procedures will provide for a review of proposed procurements to avaid
purchase of unnecessary or duplicative items. Consideration should be given 1o consolidating or
breaking out procurements to obtain a more economical purchase. Where appropriate, an analysis will
be made of lease versus purchase alternatives, and any other apprapriate analysis to determine the
most economical approach.

(5) To foster greater economy and efficiency, grantees and subgrantees are encouraged to enter into
State and local intergovernmental agreements for procurement or use of common goods and services.

(6) Grantees and subgrantees are encouraged to use Federal excess and surplus property in lieu of
purchasing new equipment and property whenever such use is feasible and reduces project costs.

(7) Grantees and subgrantees are encouragad to use value engineering clauses in contracts for

construction projects of sufficient size to offer reasonable opperiunities for cost reductions. Value
engineering is a systematic and creative anaylsis of each contract item or task to ensure that its

essential function is provided at the overall lower cost.

(8) Grantees and subgrantees will make awards only to responsibie contractors possessing the ability to
perform successfully under the terms and conditions of a proposed procurement. Consideration will be
given to such matters as contractor integrity, compliance with public policy, record of past performance,
and financial and technical resources.

(9) Grantees and subgrantees will maintain records sufficient to detail the significanit history of a
procurement. These records will include, but are not necessarily limited to the following: rationaie for the
method of procurement, selection of contract type, contractor selection or rejection, and the basis for the
contract price.

(10) Grantees and subgrantees will use time and material type contracts only—
(i) After a determination that no other contract is suitable, and

(I1) If the coniract includes a ceiling price that the contractor exceeds at its own risk.

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b65e02ac51c4d8ab42b4f619e4cfd. .
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(11) Grantees and subgrantees alone will be responsible, in accordance with good administrative
practice and sound business judgment, for the settlement of all contractual and administrative issues
arising out of procurements. These issues include, but are not limited to source evaluation, protests,
disputes, and claims. These standards do not relieve the grantee or subgrantee of any contractuaf
responsibllities under its contracts, Federal agencies will not substitute their judgment for that of the
grantee or subgrantee uniess the matter is primarily a Fedsral concern. Violations of law wlll be referred
to the local, State, or Federal autharity having proper jurisdiction.

(12) Grantees and subgrantees will have protest proceduras o handle and resolve disputes relating to
their procuretnents and shall in all instances disclose Information regarding the protest to the awarding
agency. A protestor must exhaust all administrative remedies with the grantee and subgrantse before
pursuing a protest with the Federal agency. Reviews of protests by the Federal agency will be limited to:

(i) Viclations of Federal law or regulations and the standards of this section (violations of State or local
iaw wlil be under the jurisdiction of State or local authorities) and

(i) Vioiations of the grantee's or subgraniee’s protest procedures for failure o review 2 compiaint or
protest. Protests received by the Federal agency other than those specified abave will be referred to the
grantee or subgrantee.

(c) Compefition. (1) All procurement transactions will be conducted in a manner providing full and open
competition consistent with the standards of §31.36. Some of the situations considered to be restrictive
of competition include but are nof fimited to:

(i) Placing unreasonable requirements on firms in order for them to qualify to do business,
(i) Requiring unnecessary experience and excessive bonding,

(iti) Noncompetitive pricing practices between firms or between sffiliated companies,

{iv) Noncompetitive awards fo consultants that are on retainer contracts,

(v} Organizational conflicts of interesf,

(vi) Specifying only a “brand name" product instead of allowing "an equal” product to be offered and
describing the performance of other relevant requirements of the procurement, and

(vii) Any arbitrary action in the procurement process,

(2) Grantees and subgrantees will conduct procurements in a manner that prohibits the use of statutorily
or administratively imposed in-State or local geographical preferences in the evaluation of bids or
proposals, except in those cases where applicable Federal statutes expressly mandate or encourage
geographic preference. Nothing in this section preempts State licensing laws. When contracting for
architectural and engineering (A/E) services, geographic location may be 2 selection criteria provided its
application leaves an appropriate number of qualified firms, given the nature and size of the project, fo
compete for the contract.

{3) Grantres will have written sefection prandumF for pracurament fransacfions These procadiras will
ensure that all solicitations:

(i) Incorporate a clear and accurate description of the technical requirements for the material, product, or
service to be procured. Such description shall not, in competitive procurements, contain features which
unduly restrict competfition. The descripflon may include a statemeant of the qualitative nature of the
material; product or service to be procured, and when necessary, shall set forth those minimum
essential characteristics and standards to which it must conform if it is to satisfy its intended use.
Detailed product specifications should be avoided if at all possible. When it is impractical or
uneconomical to make a clear and accurate description of the technical requirements, a “brand name or
equal” description may be used as a means to define the performance or other salient requirements of a

procurement. The specific features of the named brand which must be met by offerors shall be clearly
stated; and

(if) tdentify all requirements which the offerors must fulfill and all other factors to be used in evaluating
bids or propasals.
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{4) Grantees and subgrantees will ensure that all prequalified lists of persons, firms, or products which
are used in acquiring goods and services are current and include enough qualified sources to ensure
maximum open and free competition. Also, grantees and subgrantees will nat preclude potential bidders
from qualifying during the solicitation period.

{5) Construction grants awarded under Title il of the Clean Water Act are subject to the following “Buy
American” requirements in paragraphs (¢)(5) (I}(iil) of this section. Section 215 of the Clean Water Act
requires that contractors give preference to the use of domestic material in the construction of EPA-
funded treatment works.

(i) Contractors must use domestic construction materials in preference to nondemestic material if it is
priced no more than 6 percent higher than the bid or offered price of the nondomestic material, including
all costs of delivery to the construction site and any applicable duty, whether or not assessed, The
grantee will normally base the computations on prices and costs in effect on the date of opening bids or
proposals.

(iiy The award official may waive the Buy American provision based on faciors the award official
considers relevant, including;

(A) Such use is not in the public interest;
(B) The cost is unreasonable;

{C) The Agency’s available resources are not sufficient to implement the provision, subject to the Deputy
Administrator's concurrence; '

(D) The articles, materials or supplies of the class or kind to be used or the arlicles, materials or supplies
from which they are manufactured are not mined, produced or manufactured in thie United States in
sufficient and reasonably avaitable commerical guantities or satisfactory quality for the particular. project;
or

(E) Application of this provigion is contrary to multilaieral government procurement agreements, subject
to the Deputy Administrator's concurrence. -

(in) All bidding documents, subagreements, and, If appropriate, requests for proposals must contain the
following “Buy American" provision: In accordance with section 215 of the Clean Water Act (33 U.S.C.
1251 ef seq. ) and implermenting EPA regulations, the contractor agrees that preference will be given to
domestic construction materials by the contractor, subcontractors, materialmen and suppiiers in the
performance of this subagreement.

(d) Methods of procurement to be folfowed— (1) Procurement by small purchase procedures. Small
purchase procedures are those relatively simple and informal procurement methods for securing
services, supplies, or ather property that do not cost more than the simplified acquisltion threshold fixed
at 41 U.8.C. 403(11) (currently set at $100,000). If small purchase proceduras are usead, price or rate
quotations shall be obtatned from an adequate number of qualified sources.

(2) Procurement by sealed bids (formal advertising). Bids are publicly soliclted and a firm-fixed-price
contract (lump sum or unit price) is awarded 1o the responsible bidder whose bid, conforming with all the
material terms and condltions of the invitation for bids, is the lowest in price, The sealed bid method is
the preferred method for procuring construction, if the conditions in 31.36(d)(2)(i) apply.

(i) In order for sealed bidding to be feakible, the foliowing conditions should be present;
(A) A complete, adequate, and realisiic speciiication or purchase description is available:

(B) Two or more responsible bidders are wiliing and able to compete effectively and for the business;
and

(C) The procurement lends itself to a firm fixed price contract and the selection of the successful bidder
can be made principally on the basis of price.

(i) If sealed bids are used, the following requirements apply:

httn://ecfr.onoaccess.onv/coi/t/text/iext-idx 2c=ecfr&id=h65e0?ac5 1 cAARANAIAFAT1 Qednfd
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{A) The invitation for bids will be publicly adverfised and bids shall be solicited from an adequate number
of known suppliers, providing them sufficient time prior to the date set for opening the bids:

(B) The invitation for bids, which will include any specifications and pertinent attachments, shall define
the items or services in order for the bidder fo properly respond;

(C) All bids will be publicly opened at the time and piace prescribed in the invitation for bids;

(D} A firm fixed-price contract award will be made in writing to.the lowest responsive and respansible
bidder. Where specified in bidding documents, factors such as discounts, transportation cost, and life
cycle costs shall be considered in determining which bid Is lowest. Payment discounts will only be used
to determine the low bid when prior experience indicates that such discounts are usuaily taken
advantage of; and

(E) Any or ali bids may be rejected if there is a sound documented reason.

(3) Procurement by competitive proposals. The technique of competitive proposals is normally
conducted with more than one source submitting an offer, and either a fixad-price or cost-reimbursement
type contract is awarded. lt is generally used when conditions are not appropriate for the use of sealed
bids. If this method is used, the following requirements apply:

(i) Requests for proposals will be publicized and identify all evaiuation factors and their relative
importance. Any response to publicized requests for proposals shall be honored to the maximum extent
practical;

(it Proposals will be solicited from an adequate number of qualifisd sources;

(iily Grantees and subgrantees will have a method for conducting technlcal evaluations of the proposals
received and for selecting awardees:

(iv) Awards wil be made to the responsible firm whose proposal is most advantageous to the program,
with price and other factors considered; and

(v) Grantees and subgrantees may use competitive proposal procedures for qualliications-based
procurement of architectural/engineering (A/E) professional services whereby competitors' qualifications
are evaluated and the most quallfied competitor is selected, subject to negotiation of fair and reasonable
compensation. The method, where price is not used as a selection factor, can only be used in
procurement of A/E professional services. It cannot be used to purchase other types of services though
AJE firms are @ potential source to perform the propased effor.

(4) Procurement by noncompefitive proposals is procurement throuph solicltation of a proposal from only
one source, or after soficitation of a number of sources, compatition is determined inadequate.

() Procurement by noncompetitive proposals may be used only when the award of a contract is
infeasible under small purchase pracedures, sesied bids or competitive proposals and one of the
following circumstances applies:

(A) The itam is available only from & singie source;

(B) The public exigency or emergency for the requirement will not permit a delay resuiting from
campetitive solicitation;

(C) The awarding agency authorizes noncompetitive proposals; or
(D) After solicitation of a number of sources, competition is determined inadequate.

(it} Cost analysis, |.e., verifying the proposed cost data, the projections of the data, and the evaluation of
the specific elements of costs and profits, is required. .

(iii) Grantees and subgrantees may be required to submit the proposed procurement to the awarding
agency for pre-award review in accordance with paragraph (g} of this section.
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(e) [Reserved]

{f) Contract cost and price. (1) Grantees and subgrantees must perform a cost or price analysis in
connection with every procurement action including contract modifications. The method and degree of
analysis is dependent on the facts surrounding the particular procurement sltuation, but as a starting
point, granteas must make independent estimates before receiving bids or proposals. A cost analysis
must be performed when the offeror is required to submit the elements of his estimated cost, e.g., under
professional, consulting, and architectural engineering services contracts. A cast analysis will be
necessary when adeguate price competition is lacking, and for sole source procurements, including
contract modifications or change arders, uniess price resonableness can be established on the basis of
a catalog or market price of a commercial product sold in substantial quantities to the general public or
based on prices se! by law or regulation. A price analysis will be used in all other instances to determine
the reasonableness of the proposed contract price.

(2) Grantees and subgrantees wili negotiate profit as a separate slernent af the price for each confract in
which there is no price competition and in all cases where cost analysis is performed. To esiablish a fair
and reasonable profit, consideration will be given to the complexity of the work to be performed, the risk
bome by the contractor, the contractor's invesiment, the amount of subcontracting, the quality of its
record of past performance, and industry profit rates in the surrounding geographica! area for similar
work. .

(3) Costs or prices based on estimated costs for contracts under grants will be allowable only to the
extent that costs incurred or cost estimates included in negotiated prices are consistent with Federal
cost principles (see §31.22). Grantees may reference their own cost principles that comply with the
applicable Federal cost principtes.

(4) The cost plus a percentage of cost and percentage of construction cost methods of contracting shalf
not be used.

(@) Awarding aegency review.-(1) Grantees and subgrantees must meke available, upon request of the
-awarding agency, technical specifications on proposed procurements where the awarding agency
believes such review is needed to ensure that the item and/or setvice specified is the one being
proposed for purchase. This review generally will take place prior to the time the specification is
incorporated info & solicitation document. However, if the grantee or subgrantee desires to have the
review accomplished after a solicitation has been developed, the awarding agency may still review the
specliications, with such review usually limited to the technical aspects of the proposed purchase.

(2) Grantees and subgrantees must on request make-available for awarding agency pre-award review
procurement documents, such as requests for proposels or invitations for bids, independent cost
estimates, etc. when:

(i) A grantee's or subgrantee’s procurement procedures or operation fails to comply with the
procurement standards in thls section; or

(i) The procurement is expected to exceed the simplified acquisition threshold and is to be awarded
without competiion ar only one bid or offer is recsived in response to a solicitation; or

{iit) The procurement, which is expected to exceed the simplified acquisition threshold, specifies a “brand
name" product; or

{iv} The proposed award is more than the simplified acqulsition threshold and is to be awardad-to other
than the apparent low bidder under & sealed bid procurement; or

(v) A proposed contract modification changes the scope of a contract or increases the contract amount
by more than the simplified acquisition threshold.

(3) A grantee orsubgréniee will be exempt from the pre-award reviaw in paragraph (g)(2) of this section
if the awarding agency determines that its procurement systems comply with the standards of this
section.

(i) A grantee or subgrantee may request that its procurement systern be reviewed by the awarding
agency to determine whether its systam meets these standards in order for its system to be ceriified.
Generally, these reviews shall occur where there is a confinuous high-dollar funding, and third-party
contracts are awarded on a regular basis,
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{ii} A grantee or subgrantee may salf-certify iis procurement system. Such seli-cerlification shall noi fimit
the awarding agency's right to survey the system. Under a self-ceriification procedure, awarding
agencies may wish to rely on written essurances from the grantee or subgrantee that it is complying with
these standards. A grantee or subgraniee will cite specific procedures, regulations, standards, etc., as
being In compliance with these requirements and have its system available for review.

*(h) Bonding requirements. For construction or facility improvement contracts or subcontracts exceeding
the simplified acquisition threshold, the awarding agency may accept the bonding policy and
requlrements of the grantee or subgrantee provided the awarding agency has made a determination that
the awarding agency's interest is adequately protected. If such a determination has not been made, the
minimum requirements shall be as follows:

(1) A bid guarantae from each bidder squivalent to five percent of the bid price. The “bid guaraniee” shall
consist of & firm commitment such as a bid bond, certified check, or other negotiabie instrument
accompanying a bid as assurance that the bldder will, upon acceptance of his bid, execute such
contractual documents as may be required within the time specified. -

(2) A performance bond on the part of the coniractor for 100 percent of the contract price. A
“performance bond” is one executed in connection with a contract to secure fulfiliment of all the
contractor's obligations under such contract,

(3) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond”
is one exscuted in connection with a contract to assure payment as required by faw of all persons
supplying iabor and material in the execution of the work provided for in the contract.

(i) Contract provisions. A grantee's and subgrantee's contracts must contain provisions in paragraph (i)
of this secticn. Federal agencies are permitted to require changes, remedies, changed conditions,
access and records retention, suspension of work, and other clauses approved by the Office of Federal
Procurement Policy.

(1) Administrative, contractual, or legal remedies in instances where contractors violate ot breach
contract terms, and provide for such sanctions and penalties as may be appropriate. (Contracts mars
than the simplified acquisition threshold)

(2) Termination for cause and for convenience by the grentee or subgrantae including the mannar by
which it will be effected and the basis for settlement. (All contracts in excess of $10,000)

(3) Compliance with Executive Order 11246 of September 24, 1865, entitied “Equal Employment
Cpportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented In
Depariment of Labor ragulations (41 CFR chapter 60). (All construction contracts awarded in excess of
$10,000 by graniees and their contractors or subgrantees)

{4) Compliance with the Copeland “Anti-Kickback” Act (18 U.S.C. 874) as supplemented in Department
of Labor regulatione (29 CFR part 8). (All contracts and subgrants for construction or repair)

(5) Compliance with the Davis-Bacon Act (40 U.S.C. 276a to 276a~7) as supplemented by Department
of Labor regulations (29 CFR part 5). (Construction contracts in excess of $2000 awarded by grantees
and subgrantees when required by Federal grant program legistation)

{6) Compliance with Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40
U.8.C. 327-330) as supplemenied by Department of Labar regulations (28 CFR part 5). (Construction
contracts awarded by grantees and subgrantees in excess of $2000, and In excess of $2500 for other
contracts which involve the employment of mechanics or taborers)

(7) Notice of awarding agency requirements and regulations pertaining to reporting.

(8) Notice of awarding agency requirements and regulations pertaining to patent rights with respect to
any discovery or Invention which arises or is developed in the course of or under such contract.

(9) Awarding agency requirements and regulations pertaining to copyrights and rights in data.

{10} Access by the grantee, the subgrantee, the Federal grantor agency, the Compirolier General of the
United States, or any of their duly authorized representatives fo any books, documents, papers, and
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records of the contractor which are directly pertinent to that speciiic contract for the purpose of making
audit, examination, excerpts, and transcriptions.

{11) Retention of all required records for three years after grantees or subgrantees make final payments
and alf other pending matters are closet.

(12) Compliance with all applicable standards, orders, or requirements issued under section 306 of the
Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive
Order 11738, and Environmental Protection Agency reguiations (40 CFR part 15). (Contracts,
subcontracts, and subgrants of amounts in excess of $100,000)

(13) Mandatory standards and policies relating to energy efficiency which are contained in the State
energy conservation plan fssued in compliance with the Energy Poiicy and Conservation Act (Pub. L,
94163, BQ Stat. 871).

(i) Payment to consultants. (1) EPA wilf limit Its participation in the salary rate (excluding overhead) paid
fo individual consultants retained by grantees or by a grantee's contractors or subcentractors to the
maximum dally rate for a GS-18. (Grantees may, however, pay consultants more than this amount).
This limitation applies to consultation servicas of designated individuals with specialized skills who are
paid at a daily or hourly rate. This rate does not include transportation and subsistence costs for travel
performed; grantees will pay these in accordance with their normal travel reimbursement practices.
(Pub. L. 98-591).

(2) Subagreements with firms for services which are awarded using the procurement requirements in
this part are not affected by this limltation.

(k) Use of the same architect or engineer during construction. (1) If the grantee is satisfied with the
qualifications and performance of the architect or engineer who provided any or all of the facilities
planning or design services for a waste-water treatment works project and wishes to retain that fiem ot
individual during construction of the project, It may do so without further public notice and evaluation of
qualifications, provided:

()) The grantee received a facitities planning (Step 1) or design grant (Step 2), and selected the architect
or engineer in accordance with EPA's procurement regulations in effect when EPA awarded the grant; or

(i) The award official approves noncompetitive procurement under §31 .36(d)(4) for reasons other than
simply using the same individual or firm that provided facllities planning or design services for the
project; or )

(iil) The grantee attests that:

{A) The initial request for proposals clearly stated the possibility that the firm or individual selected could
be awarded a subagreement for services during construction; and

{B) The firm or individual was selected for facilities planning or design services in accordance with
procedures specified in this section.

(C) No employee, officer or agent of the grantee, any member of theirimmediate famiiies, or their
partners have financial or other interest in the firm selected for award; and

{D) None of the grantee's officers, employees or agents solicited or accepted gratuities, favors or
anything of monetary value from contractors or other parties to subagraements.

(2) However, if the grantee uses the procedures in paragraph (k)(1) of this section to retain an architect
or engineer, any Siep 3 subagreements between the architect or engineer and the grantee must meet all
of the other procurement provisions in §31.36.

[53 FR 8068 and 8087, Mar. 11, 1988, and amended at 53 FR 8075, Mar. 11, 1988; 60 FR 19639,
19644, Apr. 19, 1985; 86 FR 3794, Jan. 16, 2001; 73 FR 15913, Mar. 26, 2008]

§31.27 Subgrants,
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You arz heres EPA Home  Grants and. Deharment. - Desk Top Resource  Lobbying and Litigation

" 'Lobbying and Litigation

Lobbying {Anti-Lobbying) (40 CFR Part 34) Recipients of Federal grants, cooperative agreements, contracts, and
loans are prohibited by 31 USC 1352, "Limitation on Use of Appropriated Funds to Infiuence Certain Federai
Contracting and Financial Transactions," from using Federal (appropriated) funds to pay any persan for inifluencing
or atrempting to Influence any officer or employee of an agency, a Member of Congress, an officer or employee of
Congress, or an employee of a8 Member of Congress with respect to the award, continuation, renewal, amendment,
or modification of any of these instruments. These requirernents are implemented for EPA in 40 CFR Part 34, which
also describes types of activities, such as leglsiative liaison activities and professional and technical services, which
are not subject to this prohibition.

Applicants for EPA awards with totat costs expected to exceed $100,000 are required to certify that (1) they have
not made, and will not make, such a prohibited payment, (2) they will be responsibte for reporting the use of non-
appropriated funds for such purposes, and (3) they will inciude these requirements in consortium agreements and
contracts under grants that will exceed $100,000 and obtain necessary certifications from those consortium
participants and contractors. The signature of the authorized organizationa! official on the application serves as the
required certification of compliance for the applicant organization, EPA appropriated funds may not be used to pay
the salary or expenses of an employee of a grantee, consortium participant, or contractor or those of an agent
related to any activlty designed to influence legisiation or appropriations pending before Congress or any State
legislature.

« Civil Rights (40 CFR Part 7) The Civll Rights Act of 1964, Title VI, requires that no person in the United
States shall, on the basis of race, color, or nationa! origin, be excluded from participation in, be dented the
benefits of, or be subjected to discrimination under any program ar activity receiving Federal financlal
assistance, The EPA impiementing regutations are codified at 40 CFR Part 7.

+ Debarment (40 CFR Part 32) This actton is taken by a debarring official in accordance with Federal agency
regulations implementing Executive Order 12549 to exciude a person or organization from participating in
transactions. Grantees may be debarred or suspended if they are found to have seriously and willfully not
complied with grant condlitions or are found to have engaged in sclentific misconduct, If debarred, 2
grantee may not receive Federal assistance funds and may not participate In covered transactions for the
period covered by the debarment,

» Drug-Free Workplace (40 CFR Part 32, Subpart F) The Drug-Free Workplace Act of 1988 {Public Law 100-
690, Title V, Subtitle D, as amended) requires that all organizations receiving grants from any Federal
.agency agree to maintain a drug-free workplace. Under this law, employees of grantees are prohibited from
engaging in the uniawful manufacture, distribution, dispensing, possessian, or use of a controlled substance
at work, By signing the application, the authorized organizational official agrees that the grantee wili
provide & drug-free workplace and will comply with requirements to notlfy NCI in the event that an
employee Is convicted of violating a criminal drug statute. Fallure to comply with these requirements may
be cause for debarment. EPA implementing reguietions are set forth in 40.CFR Part 32, "Government-wide
Debarment and Suspension {Non-procurement) and Government-wide Requirements for Drug-Free
Workplace (Grants)."

» Sex Discrimination (40 CFR Part 5) Section 901 of Title IX of the Education Amendments of 1972 (20 USC
1681), as amended, provides that no person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under any educational
program or activity receiving Federal financial assistance, The EPA implementing regulations are codified at
40 CFR Part 5.

« Protection of Human Subjects (40 CFR Part 26) Protection of human subjects, in accordance with 40 CFR
Part 26, is required of all research activities in which human subjects are invoived. A human subject is
defined in 40 CFR Part 26 as "a living individual about whom an investigator (whether professional or
student) conducting research obtains (a) data through intervention or interaction with the Individual, or (b)
identifiable private information." The regulation also extends to the use of human organs, tissues, and body
fluids from individually identlfiable hurmnan beings. There is additional protection for certain classes of
fwman research involving fetuses, pregnant women, human in-vitro fertillzation, and prisoners. The
regulation exempts certain categories of research involving human subjects (listed in 40 CFR Part 26.101
(b)) which normally involve little or no risk.
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Notice of Grant Award

The grant award document is the official notification to the applicant that a project has been funded.
Each grant award is authorized by statute. For example, in the sample grant award in this manual the
authorizing legislation is Clean Air Act, Section 103. Each award also cites particular regulations that
authorize Its issuance. The final sources of requirements-imposed on projects supported by Federal
grants are the specific terms and conditions-that are attached to an individual grant and incorporated
into the formal award document. These terms and conditions may include the basic purpose of the
award, policy statements, and OMB Circulars. These latter materials may be Incorporated by reference.
By accepting the award every grant recipient agrees to comply with everything Incorporated by
reference on the award document.,

Grantee Organization Responsibility

1n appiving for grant support, the grantee organization agrees to administer any awarded grant in
accordance with the regulations and current policles that govern the assistance programs of the EPA.
Acceptance of an award imposes upon the grantee organization and the project manager responsibllity
for conducting the project and using grant funds prudently and in accordance with cost principles, for
the purposes set forth in the approved application. The grantee assumes responsibility for the fiscal
and administrative management of the project and futfiliment of any spectal terms or conditions of
award that may be prescribed for conducting the project.

As noted under the previous section on "Notice of Grant Award," the grantee indicates acceptance of
the general and special provisions of an award by signing and returning the award document. The
grantee organization is not required to guarantee the success of the project, nor are penalties generally
impaosead for {ack of success in attaining environmental outcomes. However, in certain situations, EPA
may take action to resolve problems or weaknesses that arise during the course of the project (see
"Reclpients Roles and Responstbillties during Post Award" section for further information}.

| Impl ¢ Applicati

The signature of an authorized organizational official on the application indicates the organization's
intent to comply with the laws, regulations, and policies to which a grant is subject, including applicable
public policy requirements. That official is also attesting o the fact that the information contained in
the application is true and complete, and in conformarnce with Federal requirements and the
organization's own policies and requirements. Applicants for and recipients of EPA grant funds, whether
such funds are received directly from EPA, indirectly under a contract agreement, or as student
assistance under a training grant, are responsible for and must adhere to all applicable Federal
statutes, regulations, and policies, including income tax regulations. Questions concerning the
applicability of income tax regulations to grant funds should be directed to the Internal Revenue
Service (IRS). The applicant s also expected to be In compliance with applicable State and local taws
and ordinances.

Previous Page Table of Contents Next Page |
) . Federal Grant and Cooperative
Cross Cutting Public Policles Table Agr ACt of 1977
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Envirohmentc! Profeciion Agency

a. Assure that small audit firms and audit
firms owned and controlled by socially and
economically disadvantaged individuals are
used to the fullest extent practicable.

b. Make information on forthcoming op-
portunities available and arrange time-
frames for the audit so as to encourage and
facilitate participation by small audit firms
and audit firms owned and controlled by so-
cially and economically disadvantaged indi-
viduals.

¢. Consider in the contract process whether
firms competing for larger audits intend to
subcontract with small audit firms end audit
firms owned and controlled by socially and
economically disadvantaged individuals.

d. Encourage contracting with small audit
firms or audit firms owned and controlled by
socielly and economically disadvantaged in-
diviguals which have traditionally audited
government programs and, in such cases
where this is not possible, assure that these
firms ere given consideration for audit sub-
contracting opportunities.

e. Encourage contracting with consortiumes
of small audit firms as described in para-
graph (a) above when a contract is teo large
for an individual small audit firm or sudit
firm owned and controlled by socially and
economically disadvantaged individuals.

f. Use the services and assistance, as appro-
priate, of such organizations as the Small
Business Administration in the solicttation
and utilization of small audit firms or audit
firms owned and controlied by socially and
economically disadvanmrfed individuals.

20. Reporting, Each Federal ngency will re-
port to the Director of OMB on or before
March [, 1887, and annually therenfrer on the
effectiveness of Stave and local governments
in carrying out the provisions of this Cir-
cular, The report must identify each State or
local government or Indien tribe that, in the
opinion of the agency, is falling to comply
with the Circular.

2l. Regulations. Each Federal agency shall
include the provisions of this Circular in its
regulations implementing the Single Audit
Act.

22. Effective dare. This Ciccular is effective
upon publication and shall apply to fiscal
years of State and local governments that
begin after December 31, 1084, Earlier irnple-
mentation is encouraged, However, until it is
implemented, the audit provisions of Attach-
ment P to Circular A-102 shall continue to be
abserved,

23. Inowdries, All questions or inquiries
should be addressed to Finencial Manage-
ment Division, Office of Manapement and
Budget, telephone number 202/386-3883,

24." Sunset review date, This Circular shall
have an independent policy review to ascer-
tain its effectiveness three years from the
date of issuance.,

DAVID A. STOCKMAN,
Director.

Pt. 34

ATTACHMENT~—CIRCULAR A-128

Definition of Mgjor Program as Frovided in
Pub. L. 95-502

Major Federal Assistance Frogram, for State
and local governments having Federal assist-
ance expenditures berween 5100000 and
$100,000,000, means any program for which
Federal expenditures during the applicable
vear exceed the larger of 5308,000. or 3 per-
cent of suth total expenditures.

Where total expenditures of Federal assist-
ance exceed 5100,000,000, the following cri-
teria apply:

Total wpunditm‘n{i P:al ?l:cdnrnl fhnencial | Hajor Federal as-
o 0 o
means any p
More than But iass than that axceads

$160 milion .......... $3 miillon,

&1 bllon A . | 8 mililor:

&2 billion $7 miliion,

£3 billlan . | $10 million.

4 bilion £13 milion.

§5 blilion $16 milliorn,

$6 bilhon $19 millior.
Ovear 57 blliot . | §2D million.

{51 FR 6333. Feb. 2l. 1985. Redesipnated at 53
FR BO76, Mar. 1, 1988}

PART 34—NEW RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.

34.100
34.105
34.110

Conditions on use of funds.
Definitions,
Certification and disclosure,

Subpcort B—Activities by Own Employees

24.200 Apgency and legislative ltaison.
34.205 FProfessional and technical services.
34.210 Reporting.
Subpar C—Activitias by Other Than Own
Empioyees

34.300 Professional and technical services.
Subpart D—Penallies and Enforcement

34,400
34,405
34.410

Penalties.
Penalty procedures.
Enforcement.

* Subpart E—Exaemptions

34.500 Secretary of Defense.

Subpar F~Agency Reports

34.600

Semi-annual compilation.
34.605

Inspectar General report.
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§34.100

APPENDIX A TG PART 34—CERTIFICATION RE-
GARDING LOBBYING

APPENDIX B TO PART 34—DISCLOSURE FORM
To REPORT LOBBYING

AUTHORITY: Section 319; Pub. L. 10i-121 (31
U.S.C. 1352); 33 U.S.C. 1251 er seq.: 42 U.S.C.
7401 et seq.; 42 U.S.C. 690] er seg.; 42 U.S.C, 300¢
et seq.; 7 U.S.C. 136 et seq.; 15 U.S.C. 260} er
seg.; 42 U.S.C. 9601 et seq.; 20 U.S.C. 401) er
seg.: 33 U.S.C. 1401 er seq.

SOURCE: 55 FR 6737, 6753. Feb. 26, 1180, un-
less otherwise noted.

CROS5-REFERENCE: See also Office of Man-

agement and Budget notice published at 54
FR 52308, December 20, 1988,

Subpart A—General

§84.100 Condiiions on use of funds.

() No appropriated funds may be ex-
pended by the reciplent of a Federal
contract, grant. loan, or cooperative
agreement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or maodi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b} Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency e
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(e) Each pnreon whn vegueatn ae re-
ceives from an agency s Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person. has made or has
agreced to malce any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (8) of this section if paid for with
appropriated funds.

.(d) Each person who requests or re-
ceives from an agency a commitment

40 CFR Ch. | (7-1~07 Edlition)

providing for the United States to in-
sure or guarantee a loan shall file with
that apency a statement, set forth in
appendix A, whether that persan has

‘made or has agreed to make any pay-

rment to influence or attempt to influ-
ence an officer or employee of any
agency, 2 Member of Congress, an affi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that ioan insurance or
guarantee.

(e} Each person who requests or re-

ceives from an agency a cornmitment

providing for the United States to in-
sure or guarante¢ a loan shall file with
that agency a disclasure form, set forth
in appendix B, if that person hes made
or has agreed o make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of &
Member of Congress in connection with
that loan insurance or guarantee.

§34.106 Definitions.

For purposes of this part:

(a) Agency. as defined in 5 U.S.C.
552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.5.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract; .

(2) The making of any Federal grant;

(3) The making of any Federal loan:

(4) The entering inve of any coopera-
tive agreement; and,

{5) The extension, conitinuation, re-
newal, amendment, or modification of
any Federal contract, grant, lnan., ar
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan pguarantees and loan insurance
are addressed independently within
this part.

(c) Federal conrract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
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personal property or ‘'services not sub-
ject to the FAR.

(d) Federal copperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of maoney.
by the Federal Government or a direct
appropriation made by law to any per-
son, The rerm does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
‘loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a ioan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act,

{h) Influencing or attempting to infiu-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a2 Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan fnsurance
means an agency's guarantee or insur-
ance of a loan made by a person.

() Local government means a unit of
government In a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
iritrastate district, a council of govern-
ments, a SPONSOr group representative
organization, and any other instrurnen-
talicy of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

§34.105

(2) A member of the uniformed serv-
ices as defined in section 101(3}, title 37,
LS. Code:

(3) A special Government employee
as defined in section 202, titie 18, U.S.
Code; and,

{4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix
2. ,

(1) Person means an individual, cor-
poration, compeny, association, au-
thority, firm. partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

{m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
niished in cooperation with the Federal
Government.

(n) Reasonable paymemt means, with
respect to professional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
‘vate sector.

(0) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received tn connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, trlbal organization, or
any other indian organization with re-
spect 10 expenditures specifically per-
mitted by other Federal law,

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is ermnployed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
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receipt of such contract, grant, loan,
cooperative agreement, loan insurance
comrmitment, or loan guarantee com-
mitment. An officer or empioyee who is
employed by such person for less than
130 working days within one vear im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is empioyed by such
person for 130 working days.

(g) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States.
an agency or instrumentality of a
State. and a multi-State, regional, or
‘Anterstate entity having governmental
duties and powers.

§384.110 Certification and disclosure.

(@) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

{2) An award of a Federal locan or a
commitment providing for the United
States to insure or guarantee & loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100.000;
or
{2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee & loan exceeding
$150,000,

Unless such person previously flled a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(¢} Each person shall flle a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:
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{1) A cumulative increase of $25.000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
ar

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence & covered Federal actlon; or,

(3) A change in the officer(s), em-
ployee(s). or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
celves from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contracr;

() A subgrant, contracr, or sub-
contract exceeding $100,000 at any tier
under z Federal grant;

(3) A contract or subcontract exceed-
ing §100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,

Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency,

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All lability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a fallure to
file the required certification or disclo-
sure, respectively, If a person falls to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
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commitment, covering activities oc-
curring between Decernber 23, 1989, and
the dare of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1984,
disclosure forms shall not be required
at time of award or commirment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activilies by Own
Empioyees

§34200 Agency and legiglative Linison.

(a) The prohibition on the use of ap-
propriated funds, in §34.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
'If the payment is for agency and legis-
lative limison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able ar any time only where they are
not relared to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-

cluding individual demonstrations) the

qualities and characteristics of the per-
son's products or services, conditions
or terms of sale, and service capabili-
ties: and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for an agency’s use.

(d) For purpases of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-

§34.205

sion about initiation of a covered Fed-
eral action; °

(2) Technical discussions regarding
the preparation of an unsolicived pro-
posal priar to its official submission:
and,

(3) Capability presentations by per-
sons seeking awerds from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 85-507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

§ 34.205 Professional
services.

(a) The prohibition on the use of ap-
propriated funds, in §34.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or recelving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for recelving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services™ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline,
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable, Similarly,
technical advice provided by an engl-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a rechnical person
{such as & licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or

and technical
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technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example. commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directiy and
solely related to the legal aspects of
his or her client's proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services.
Similarly, communicarions with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion,

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be reguired by
law or regulation, and any other re-
quirements in the acrual award docu-
ments,

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

§84.210 Reporting.

Na reporting is required with respect
to payments of reasonable compensa-
tion made to regularly emploved offi-
cers or employees of a person,

Subpart C—Activities by Other
Than Own Employees

§84.360 Professional and technical
services.

(&) The prohibition on the use of ap-
propriated funds, in §34,100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered IFederal ac:
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for

40 CFR Ch. | {(7-1~07 Edltion)

meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement,

(b} The reporting requirements in
§34.110 (&) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission. or negotiation of any cornmit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph {a) of
this section, “professional and tech-
nical services” shall be limired to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting or a legal docu-
ment accornpanying a bid or proposal
by & lawyer is allowabie Similarly,
technical advice provided by an engi-
neer on the performance or operational
capabllity of a piece of equipment ren-
dered directly in the negotiation of a
contract is aliowable. However, com-
raunications with the intent to influ-
ence made by a professional {such as a
licensed lawyer) or a technical person
{such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis gdi-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of 8 covered Fed-
eral action. Thus, for examnple, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client's proposal, but gen-
erally advecate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services.
Similarly, communications with the
intent to influence mede by an engi-
neer providing an.engineering analysis
prior to the proparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion. :
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(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and eny other re-
guirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

() Oniy those services expressly au-
tharized by this section are allowable
under this section.

Subpart D—Penalfies and
Enforcement

§384.400 Penalties.

(a) Any person who makes an expend-
tture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100.000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see appen-
dix B) to be Ffiled or amended If re-
quired herein, shall be subject to a civil
penalry of not less than $10,000 and not
more than £100,000 for each such fail-
ure.

(¢} A filing ar amended filing on ar
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action i$ commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure,

{(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation. the
effect on the ability of such person to
continue in business, any prior vioia-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(8) First offenders under paragraphs
(8) or (b) of this section shall be subject
to a civil penalty of §10,000, absent ag-

§34.600

gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10.000 and $100.000, as deter-
rained by the agency head or his or her
designee.

(fi An imposition of a‘civil penalty
under this section does not prevent the
United States from seeking any other
remedy that mnay apply to the same
conduct that is the basis for the irnpo-
sition of such civil penalty.

§ 84406 Penalty procedures,

Agencies shall impose and cellect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U,S5.C. 3803 {(except
subsection (c)), 3804, 3805, 3806, 3807,
3808, and 3812, insofar as these provi-
sions are not inconsistent with the re-
quirements herein,

§ 84410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

£84.500 Secreiary of Defense.

(a) The Secretary of Defense may ex-
empt, on & case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secrerary deter-
mines, in writing, that such an exemp-
tion is in the national interest, The
Secretary shall transmit a copy of each
such written exemption to GCongress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§34.600 Semi-annual compilation.

(8) The head of each agency shall col-
iect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
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informaticn contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b} The report. including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

{c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees, Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Commitree on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives In accordance with procedures
agreed to by such committees. Such in-
forrnation shall not be avalilable for
public inspection.

(e) The first semi-annual cornpilation
shall be submitted on May 31, 1890, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1983 to March 31, 1980.

(f) Major agencies, designated by the
Office of Management and Budget
{UMBE), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the cornpilations due
on May 31, 1991. OMB shell provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readabie compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.
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(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§ 34,666 Inspector General report.
{2} The Ingspector Genersl] or

SpeCtol =€

other
official es specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President's Budget in 1891, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quiremnents berein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirermerts.

{b} In the case of an agency that does
not have an Inspector General, the
agency official comparebie to an in-
spector General shall prepare and sub-
mit the annual report, or, {f there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

{c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency's covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previcous years, and the amounts af
civil penalties imposed by the agency
in the year covered by the repart.

APPENDIX A TO PART 3¢—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agresments

The undersigned certifies, to the best of his
or her knowiedge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influ-
encing or atlempling Lo influence s officer
or employee of an agency, 8 Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
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extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loen, or cooperative agreement,

(2) If eny funds other than Federsl appro
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, 8 Member of Congress, an officer ar
employee of Congress. or an emplovee of 2
Member of Congress in connection with this
Federal contract, grant. loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, "Disclosure
Form to Report Lobbying,”" in accordance
with its instructions.

(3) The undersigned shall require that the
languape of this certification be included in
the award decurnents for all subawards at all
tiers {including subcontracts, subgrants, and
contracts under grants, loans, and coopersa-
tive agreements) and that all subrecipiencs
shall certify and disclose accordingly.

This certification is @ material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is &
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,

PL. 34, App. A

“U.S. Code. Any person who fajls 1o file the

required certification shall be subject 1o a
civil penailty of not less than 510,000 and not
mmore than §100,000 for each such fallure,

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or atcempting
to infiuence an officer or employee of any
agency, @ Member of Congress, an officer or
emplovee of Congress, or an employee of a
Member of Congress in connection with this
comrnitment providing for the United States
to insure or puarantee & loan, the under-
signed shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lob-
bying,"” in accordance with its inscructions.

Submission of this statement is a pre-
requisite for making or entering into this
trangsaction imposed by section 1362, titie 31,
U.S. Code. Any person who fails 1 file the
required statement shall be subject to a civil
penalty of not less than §10,000 and not more
than $100,000 for each such failure.
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APPENDIX B TO PART 34—DISCLOSURE FORM To REPORT LOBBYING

DISCLOSURE OF LOBBYING ACTIVITIES it
Complete this foon to dlicinse lobbying activities pursuant to 31 US.C. 1352
(See reverse for public burden disclosute.)

1, Type of Feders! Action: Z  Statirs of Federd) Action: 1  Report Type:

A, contract . bidlofferispplicati a. Initial Wing

b. gran ) D :_ (nitial M:::[’ eation b, materinl change

:;i.. loan Eve ser " <. posi-awsrd For Material Change Qnly:

€. laan guaramtes year ___ quaner ___

. loan insutance dato of fasl repont
4. Name arid Addres: of keporiing Entity: 5 I Reporting Entlty in No, 4 is Subawardee, Enter Name

. znd Address of Prime:
O Prime 0 Subawardee
Tier « i known;
Conpressional District, if known: Congressional Disirict. if known:
£ Federal Dopatiment/Agency: 7. Feder! Program Neme/Descriptiont
CFDA Number, if applicable:
& Fetleral Action Number, If krown: 8. Award Amount, if known;
$

1. & Narwe and Addrews of Lobbying Entiv b Individusls Perfosming Services (including eddress if

Ut ivcieicual, st hame, fush ram, fbt: different from No. 105 . b

(last nurve, first name, Mik

tach Coninustion STALL-A o prycessacy]

1. Amaunt of Paytment (chackall that appiy) 13. Type of Paymnant (chack afl that applyl:
$ O wtusl O planned D o retainer
O b, onedtime fee
12. Foee of Payment (chack ail that applyn D c oomminbor;
) O d. condingent lee
O a. cash L)
ul : :-&ind:npec«yt nawre O e defered
. 0 [ other spedfy:
valva
14, Brief Descriplion of § Ferformed or Lo be Pexiormed and Date{s) of Service, incliding afficar), employert
o Memberts) 4. for Pry Iedicated in e 11:

{itich Congrisstion Sheetfy) S5LLLA W mecutiary)
15. Contimuiion Shest(s) SF-LILA stiacked: D1 Yas O Ne

15, inbremasion sewessiod themugh bhis lew b iethesasd by moie 3] LG

wacalan LIS, This sinakesns of belerying acuetiien b & moswish (-3
af Bt upon whinh Wwlaete wa placed by Vhe tar sbgne wien tivh .
Armasaction tein- made 5 Brsrad i1, ob dictomure v tomu purwast ta Print Name:

I ULL, 1557 Uk iafwemation sik e moarind o the Comgrers M-

arvemalty wd will e swlisiy for pubic rmpweien. any persan whe fets 88 Title:
i thor maqerred sinalesisrs shal e PRTY 0 & v penaty o 801 kel Fan e,
$30/00 50d 6ot mors 1 LY fur asah Mith Inihors. Nao.: Date:
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

m:ﬁmmﬁu’ihmeﬂhﬂ\an whathee subswardee or prime Federal recipient, at the
initiation or moeipt of & covered Fe mm«am 0 & previouc filing, pumnm 1 m’l’ga U.S.C.

nmion 1!51‘I‘heﬂlln;olllo|mi|roqolnd 1 1o make pa any lobiying enthy lor
nr ,_,n mdﬁuruw;fmwimw:bﬂ anu:u.meﬂ‘ccrm
mﬁ? of Congrew, o of a In with & d Fedenal action. Use the
a\l;onurmuonﬂm!fu;d:hﬂmll Irmmalim Ilu\nmmlh Mhm Complete all lteme that
spply for both i inftiat filing and material repott. Refer to the impd BE fblithed by the Office of
Mansgement snd Budget for sdditional Inlormation.
1. Identity the type of covered Federal action for which lobbying sctivity & andror has been secured 1o influence the
aucoms of a covered Fedenl action.

2. identlfy the status of the covered Fedaral action.

3 chﬂﬁhwpdmdu:lﬁuﬁwulmh report. Il this is & followup report caused by 2 matctsl change fo the
enter the year and quarter in which the change occurred. Enter the date of (hc tast
m.mmrmd repon byﬂil reporting entity for this covered Federal action,

4. Enter the full pame, sddress, city, state and 2ip code of the entlty. Includs Congressianal Digtrct, I
knowm, Check the appropriste clarvfication of the teporting entity that designates if If Is, or expects to be, a pnme
or pitwward . Identlfy the ter of fhe subawardee, &g, N firs subawardee of the prime is the 351 ter.
Sunswards in bmmmww s ct " awards under grants.

5. If the argandzation filing \helnpuﬂ in hiem 4 chrcks “Subawardee™, then enter the full name, address, dty, staic and
. 2ip code of the prime Federl Include Congresslenal District, ¥ known.

6. Enter the name of the Ftdnnl .gem.zemﬂke the awml or h-n Commiltment, include st feast one orpnlulmnal
level below agency name, i Unitad States Coast Guard

7 e-‘mu.;mdpw.mmmummmwmmmmm If known, enter the (ufl
Caulog of Federal Domestic Assistance (CFDA) number for grants, coopetative agreoments, loans, and loan
comemitmants. g

8. Enter the mol Identifyi: b flabk lurlhel‘aduaiu:lonldenllhdinnmﬂe.s.,
Requert lor Oropuul (lfﬂ mn'nbﬂ' hu!ulian {0 'le (IFE) b the
gant, of loan award the spr propotal control t nﬂ'mdlwm Federal agentyl.
prefixes, eg., "RFP-DES0-001.~

9. Fora covared Federal adbndmetmmhmanmulmnmmmby!h: Fedaul agency, enter the
Fedaral smount of the awardlorn commitment for the prime entity identified in ftem 4 or

10. (a)Enter the full name, sddress, dl'r, wtate and ¥ip code of the Inbbying entity engag
Identified in em 4 to-tnfiuente the covered Fodenal action.

(biEnter the full names of the Iindividushly) perioming servicer, and indude full addrexs if different from 10 {a).
Ener Last Mame, Flest Name, and Middie Inftial {M1).

‘hythe

porting enthy

11. Enter the amount of coms Hon pald or bl be pald by the mﬁn;mmymam 4}:oihe
lobbying entity Gtem mmummmmmmnmmumuu@-m
llit:ﬁ;mu;pply llmlklmnlddumr:pnﬂ.mwﬁw 1 of pryment made or g

12, Chedk the spproprizte boxies). Chack all boxes thal spply. If payment iz mude through an inddnd eantributian,
specty the nature and value of the in-kind payment.

13. Check the sppropriste box(es). Check all baxes that apply. 1f other, spechy nature.

14, Mrovide m:d':ﬁ;d-aa dntian of the d MM'”"'J“‘ i d, or will be ex g
pmom. el mym'lmamdaed- all preparatory related activity, not jurt time | in
actual contact wil mmwmmhlmwmud-mm ar employee(s) conticted rﬂunmdn.

ployee(s), or Member(s) of Congress that were
1S, Check whether or not 1 SFLEisA Conth ior Sheet(s) ks ched
16 The certifying official shall sign and date the form, print hisher name, titie, snd  telephone number,

Publc g brden for this cnllection of ink S b extimatsd b0 evrrage 30 mintiaet per respomee, hdudn'mlwm—h‘
MMMMWMMGWI‘M&MN iy and g the

ivinemation. bend cosvrents wummuwwqmmdumammwm
for recuacing this burden, to the e of Manag s BudgtL Pap Profect (0348-0046), Washington, D.C. 20501,

419



Pt. 34, App. B 40 CFR Ch. | (7-1-07 Edifion)

DISCLOSURE OF LOBBYING ACTIVITIES (greemed by ot
CONTINUATION SHEET
Reporting Emity: " Page of
wadh:mw-

420



ATTACHMENT E
2 CFR Part 180

OMB Guidelines to Agencies on Government-wide
Debarment and Suspension (Non-procurement)



Federal Register/Vol. 70, No. 168/Wednesday, August 31, 2005/Rules and Regulations

51863

1670: E.O. 11541, 36 FR 10737, 3 CFR,
1966—1870, p. 939.

® 2. Section 1.205 is revised to resd as
follows:

§1.205 Applicability to grants and other
funding Instruments.

The types of instruments that are
subject to the guidance in this subtitle
vary from one portion of the guidance
to another {note that each part identifies
the types of instruments {0 which it
appliss). All portions of the guidance
apply to grants and cooperative
agreements, some poriions also apply to
other types of financiel assistance or

nonprocurement instrurments, and sorme
portions also apply to procurement
contracts. For example, the:

(a) Guidance on debarment and
suspension in part 180 of this subtitle
applies broadly to all financial
assistance and other nonprocurement
transactions, and not just to grants and
cooperative agreements.

(b) Cost principles in parts 220, 225
and 230 of this subtitle apply to
procurement contracts, as well as to
financial assistance, although those
principles are implemented for
procurement contracts through the
Federal Acquisition Regulation in Title

48 of the CFR, rather than through
Federal agency regulations on grants
and agreements in this title.

m 3. Section 1.215 is revised to read as
follows:

§1.215 Reiationship to previous
issuances.

Although some of the guidance was
organized differently within OMB
circulars or other documents, much of
the guidance in this subtitle existed
prior to the establishment of title 2 of
the CFR. Specifically:

Guidance in . . .

OR % #a

Previously was in . . .

{a) Chapter }, part 180

(b) Chapter 1, part 215

.....................................

{c) Chapter l, part 220 .....ocvinieinmennn
(d) Chaptet ||, part 225 .

(e} Chapter 1|, part 230
(f) [Resarved].

......................................

Nonprocurement debanment and suspension

Administrafive requirements for grants and
agreements.

Cost principles for educational institutions ......

Cost principles for State, local, and indian
{ribal governmente.

Cost principles for non-profit organizations

OMB guidance that coniorms with the govemn-
ment-wide common rule {see 60 FR 33036,
June 26, 1995).

OMB Circular A=110.

OMB Circular A-21.
OMB Circular A-87.

OMB Circutar A-122.

{FR Doc. 05-16646 Filed 8~30-05; 8:45 am)
BILLING CODE 3110-01-F

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Parts 180 and 218

Guidance for Governmentwide
Debarment and Suspension
(Nonprocurement)

AGENCY: Office of Management and
Budget.

ACTION: Interim final guidance.

SUMMARY: The Office of Management
and Budget (OMB) is updating its
guidance on nonprocurement
debarment end suspension to conform
to.the common rule that 33 Federal
agencies published on November 26,
2003. The agenciss issued that comman
rule after resolving public comments
received in response to a Notice of
Proposed Rulemaking. In updating the
guidance, the OMB is making two
improvements to streamline the palicy
framework in this area,’

First, we are issuing the guidance in
a format that is suitable for Federal
agency adoption. Agency edoption of
the guidance will reduce the volume of
Federal regulations on nonprocurement
debarment and suspension, making it
easier for the affected public to use, and
easier and less expensive for the Federal
Gaovernroent to maintain.

Second, we are publishing the
guidance in the recently established
Title 2 of the Code of Federal
Regulations (2 CFR). Locating it in 2
CFR will make it easier to find. Also, the
OMB guidance will be co-located in the
same title of the CFR es Federsl
agencies’ implementing regulations that
adopt the guidance. That is, consistent
with the framework put in place when
OMB established Title 2, each Federal
agency will issue its implementing
regulation in its chapter in Subtitle B of
2 CFR. This notice also makes minor
changes to the previously issued 2 CFR
part 215, to conform that part with the -
guidance published today.

DATES: The effective date for this
interim final guidance is September 30,
2005, To be considered in preparation of
the final guidance, comments on the
interim final guidance must be received
by October 31, 2005.
ADDRESSES: Due to potential delays in
OMB's receipt and processing of mail
sent through the U.S. Postal Service, we
encourage respondents to submit
comments electronically to ensure
fimely receipt. We cennot guarantee that
comments mailed will be received
befare the comment closing date.
Electronic mail comments may be
submitted ta: ephillip@omb.eop.gov.
Please include “OMB suspension and
debarment guidance” in the subject line
of your e~mail message. Also, please
include the full body of your comments
in the text of the electronic message, as

well ds in en sttachment. Please include
your name, title, orgenization, postal
address, telephone number, and e-mail

-address in the text of the message.

Comments may also be submitted via
facsimile to (202} 395-3852.

Comments may be mailed to Elizabethy
Phillips, Office of Federal Financial
Management, Office of Management and
Budget, Room 6025, New Executive
Office Building, 725 17th Street, NW,,
Washington, DC 20503,

FOR FURTHER INFORMATION CONTACT:

. Elizabeth Phillips, Office of Federal

Financial Management, Office of
Management and Budget, telephone
(202) 395-3053 (direct) or (202) 385-
3993 (main office) and e-maii:
ephillip@omb.eop.gov.
SUPPLEMENTARY INFORMATION:
Background, The guidance updated by
this notice ariginated with Executive
Order (E.O.) 12548, “Debarment and

-Suspension,” That Executive order,

issued in 1986, gave government-wide
effect to each agency’s nonprocurement
debarment and suspension actions.

Section 6 of the Exécutive order

authorized OMB to issue guidance on
nonprocurement debarment and
suspension. Section 2 directed agencies
to issue implementing regulations
consistent with the guidance.

The guidance has been revised twice
since OMB first issued it in 1987 [52 FR
20360]. In 1988, when the agencies
finelized a coramon rule to implement
OMB's 1987 guidance, OMB revised its
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guidance [53 FR 19180} to conform with
the agencies’ rule. The second revision
of the OMB guidance occurred in 1895
[60 FR 33036]. That revision conformed
the guidance with the Federal agencies’
update of the common rule to give
reciprocal government-wide effect to
both procurement and nonprocurement
debarment and suspension actions, an
update which implemented E.O. 12689
end section 2455 of the Federal
Acquisition Streamlining Act.

Today's notice conforms the gnidance
with the Federal agencies’ November 26,
2003, update to the common rule [6§ FR
66534), but doss 50 in a way that will
greaily improve the relationship
between OMB’s guidance and Federal
agencies’ implementing regulations. In
the recent update, the Federal agencies
recast the common rule in plain
language and made other needed
improvements. OMR did not issue a
notice at thet time to amend the
guidance because we were considering
two improvements to the approach we
had used in the past.

Adoptable guidance. The first
improvement to our past approach is o
publish the full text of the OMB
guidence in & form suitable for sgency
adoption. The 1988 and 1895 notices
amended the guidance to conform with
updates to the common rule but the
guidance was not published anywhere
in full text as an OMB issuence. Thus,
the full text of policies and procedures
on nonprocurement debarment and
suspension had o appear in each of 33
Federal agencies’ separate codifications
of the common rule. Today’s notice, by
publishing the OMB guidance in & form
that Federal agencies can adopt,
eliminates the need for each sgency to
repeat the ful) text in its own
implementing regulation,

his fundamentally different
approach of adoptable guidance has
three major advantages over the
previous approach of having each
agency codify the full-text of 8 common
rule. Specifically, the new approach
will:

* Make it oanicr for recipicnts of
covered transactions or respondents in
suspension or debarment actions to
discern agency-to-agency variations
from the common rule language, When
agencies published the common rule on
nonprocurement debarment and
suspension, each agency was allowed to
have some agency-specific additions or
exceptions to the govermment-wide
langunege, Because each sgency's
variations ere embedded in and
integrated with the agency's publication
of the full-text of the rule, it is difficult
for a recipient or respondent that does
business with multiple Federal agencies

to identify the agency-to-agency
variations in the language. To do so, it
either must locate the original Federal
Register notice in which the agencies
published the common rule or carefully
read and compare the agencies’ separate
codifications of the rule, With the new
approach, howsver, each agency's
implementation of the guidelines will
be a brief rule that: (1) Adopts the
guidance, giving it regulatory effect for
that agency’s activities; and (2) states
any apency-specific additions,
clarifications, and exceptions to the
government-wide policies end
procedures contained in the gnidance,

* Reduce the volume of Federal
regulations in the CFR. The 33
individual agencies’ separate
codifications of the full text of the
comman rule currently require ahout
750 peges in each paper copy of each
edition of the Code of Federal
Regulations (i.e., about 750,000 pages
for every 1,000 paper copies of the CFR
that are produced). We estimate that the
new approach will reduce this by about
six-fold, which reduces both burdens on
the public and costs of maintaining the
regulations.

¢ Streamline the process for updating
the government-wide requirements on
nonprocurement debarment and
suspension. The process for updating a
common rule is exceedingly complex
and time consuming. The 33 Federal
agencies must process the same
rulemsaking document before it can be
sent to the OME and published in the
Federal Register, which can create long
delays in updating the rule. With the
new gpproach, OMB will publish
proposed changes to the guidance in the
Federal Register, with an opportunity
for the public to comment. Once
agencies have issued their regulations
adopting the guidance, the process for
future updates will be complete when
OMB isgues the finel guidance.
Agencies will not need to amend their
regulations adopting the guidance.

Publication of the guidance in 2 CFR.
The second improvement to our past
approach is tv locale the OMD guidance
in Subtitle A of the new Title 2 of the
CFR, “Grants and Agreements,” that
OMB established on May 11, 2004 [69
FR 26278]. Publishing the guidance in
the CFR makes it very accessible to the
affected public and, when agencies
issue their new regulations adopting the
guidance, will co-locate the OMB
guidance in the same CFR title with the
agency rules, We also will maintain a
copy of the current guidance at the OMB
Web site (htip://www.whitehouse.gov/
omb/circulars), for the benefit of
individuals who would prefer to access
it there.

Structure and content of the
guidance. Our intent is to issue OMB
guidance that is substantively
unchanged from the common rule
issued by the Federa! agencies in
November 2003. We modified some of
the structure and language of the
common rule, however, to create s part
that reads properly as OMB guidance to
agencies rather than an agency
regulation.

he most significant'structural change
is in Sections 180,05 to 180.45 of the
document, which precede subpart A.
The primary purpose of these sections is
1o provide OMB guidance to Federal
agencies on how to use the guidance in
the remainder of the pert. Sections
180.20 through 1B0.35, for example, tell
Federel agencies that they must issue
regulations to implement the guidance,
identify some required end some
optional content for those regulations,
and specify whers and when the
agencies must issue the regulations.
Most of these early sections have no
counterparts in the November 2003
common rule, since it was designed to
be an agency rule rather than OMB
guidance.

Following section 180.435, in subparts
A through | of the part, is the guidance
that an agency would adopt to specify
its policies and procedures for
nonprocurement debarment and
suspension. Several sections in subpart
A of the guidance have different section
numbers than their counterpart sections
in the common rule. The changed
section pumbers are due to the
inclusion of the OMB guidance in
sections 180.05 through 180.45, which
displaced and forced renumbering of
gections __ .25 to __.75 that preceded
subpart A in the November 2003
common rule.

The only other portion of the
guidance where section numbers vary
from the November 2003 common rule
is subpart 1, which contains definitions
of terms. We replaced the defined term
“agency” in the commaon rule with the
term ‘‘Federal agency” in the OMRB
guidelines, which forced a
reorganization of the definition sections
in subpart I to keep the defined terms
in alphabetical order.

. In'one section of subpart A, we made
4 wording change to clarify the
substance. Section __.135 of the
November 2003 common rule stated that
an agency, given an appropriate cause
for debarment, could teke an action fo
exciude “any person who has been
involved, is currently involved, or may
reasonably be expected to be invalved
in a covered transaction.” The
corresponding language in the OMB
guidelines, which is in section 180.150,
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is “any person who has been, is, or may
reasonably be expected to be a
participant or principal in a covered
transaction.” The revised language is
intended to be more precise than the
somewhat vague wording of the
common rule.

One language change throughout the
guidelines is use of the term "Federal
agency” where agency responsibilities,
authorities, and procedures are
described. The common ruie used the
personal pronoun “we,” which was
appropriate in an agency rule but not in
OMB guidance.

We also dropped the references in
sections 180.530 and 180.945 of the
guidance {which had the same section
numbers in the common rule} to the
paper version of the list of excluded
parties maintained by the General
Services Administration (GSA). Section

.530 of the November 2003 common
rule stated that Federal agencies
a.ntu:lpated that the paper version of the
list would be discontinued. The paper
version no longer is available, so we
deleted the references to it.

Other minor wording changes
throughout subparts A through I are to
make the document read properly as
OMB guidance, We have posted a
source and destination table at the OMB
Web site that shows which section in
the OMB guidance corresponds to each
section in the common rule and
summarizes the more significant
changes, none of which we believe to be
substantive change.

Invitation to comment, Our intent is
to preserve in the OMB guidance the
substantive content of the November
2003 common rule. Given that the
agencies publiched the final common
rule after an opportunity for public
comment, we are publishing these
guidelines as interim final guidelines,
rather than proposing the substance for
comment again, For future updates to
this guidance, we will propose
substantive changes with an
opportunify for public comment, in
accordance with § 180.40 of the
guidance, In soliciting comments on the
interim final guidance, we are not
seeking to revisit substantive issues
raised by those sarlier comments and
resolved by the agencies during
preparation of their final rule. However,
we invite comments on any unintgnded
changes we have made in the guidance
relative to the November 2003 common
rule.

Next steps. We will finalize the
guidance after resolving any cornments
recelved on the interim final version
published in this notice. Eech Federal
agency that is a signatory to the
common rule on nonprocurement

debarment and suspension will: (1)
Establish its chapter in Subtitle B of 2
CFR, consistent with the structure
established for that title: (2) issue in that
chapter of 2 CFR its brief rule adopting
the OMB guidance and stating any
additions, clarifications, or exceptions
to the policies and procedures
contained in the guidance; and (3}
remove the November 2003 common
rule from its own CFR title. We expect
to complete the process in calendar year
2006.

Corforming 2 CFR part 215 (OMB
Circular A-110J). We also are making the
foliowing two changes to 2 CFR part
215, in order to canform the OMB
guidance in that part with the guidance
on nonprocurement debarment and
suspension:

* We dropped the reference in
§215.13 to the common rule on
nonprocurement debarrnent and
suspension, in anticipation of agencies
adoption of the guidence and removal of
the common rule from their titles in the
CFR.

» We revised Paragraph 8 in

~ Appendix A to 2 CFR part 216, to
" correct: {1) The name of the Excluded

Parties List System; and (2) the
threshold for coverage of procurement
contracts awarded by recipients of
Federal financial assistance awards.

List of Subiects
2 CFR Part 180

Administrative practice and
procedure, Grant programs, Loan
programs, Reporting and recordkesping
requirements.

2 CFR Part 215

Accounting, Colleges and
Universities, Grant programs, Hospitals,
Nonprofit organizations, Reporting and
recordkeeping requirements,

Dated: August 8, 2005,

Joshua B. Bolien,
Director.

Authority and Issuance

E For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR, Subtitle A, as follows:

Chapter I—Office of Management and
Budget Governmentwide Guidance for
Grants and Agreements

& 1. A heading is added to chapterl to
read as set forth above.

® 2. Part 180 is added to Chapter], to
road as follows:

PART 180—0OMB GUIDELINES TO
AGENCIES ON GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
{(NONPROCUREMENT)

Sec.

1805 What does this part do?

180.10 How is this part organized?

180.15 To whom do these puidelines apply?

180.20 What musi a Federal agency do to
implement these guidelines?

180,25 Wnat must a Federa! agency address
in its implementation of these
guidelines?

180.30 Where does & Federal agency
implement these guidelines?

180.35 By when must a Federal agency
implement these guidelines?

180.40 How are these guidelines
maintained?

180.45 Do these guidelines cover persons
who gere disqualified, as well as those
who are excluded from nonprocurement
transactions?

Subpart A—General

180.100 How are subparts A through !
organized?

180.105 How is this part written?

180.110 Do terms in this part bave special
meanings?

180.113 What do subparts A through T of
this part do?

180.120 Do subparts A through I of this part
&pply to me?

180.125 What is the purpose of the
nonprocurement debarment and
suspension system?

180.130 How does an exclusion restrict 8
persou’s involvement in covered
transactions?

180.135 May a Federal apency gmnt an

" exception to lat an ex¢luded person
participate in a covered transaction?

180,140 Does an exclusion under the
nonprocurement system affact a person’s
eligibility for Federal procurement
contracts?

180.145 Does an exclusion under the
Federal procurement system affecta
person's eligibility to participate in
nonprocurement fransactions?

180.150 Apainst whom may a Federal
ggency take an exclusion action?

180,155 How do I know if a person is
excluded?

Subpart B—Covered Transactions

180.200 What is a covered transaction?
180.205 Why is it important to know if a
pariicular transaction is a covered

transaction?

180.210 Which nonprocurement.
transactions are covered transactions?

180.215 Which nonprocurement
transactions are not covered
transactions?

180.220 Are any procurement contracts
included as covered transactions?

180.225 How do I know if a transaction in
which 1 may participate is a covered
fransaction?
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Subpart C—Responsibilities of Participants
Regarding Transactions Doing Busingss With
Other Persons

180.300 What must I do before I enter inta
a covered transaction with another
person at the next lower tier?

180.305 May I enter into a covered
transaction with an excluded or
disqualified person?

180.310 ‘What must 1 do If a Federal agency
excludes & person with whom I am
already doing business in a covered
transaction?

180,315 May I use the services of an
excluded person as a principal under a
covered transaction?

180.320 Must I verify that principals of my
covered transactions are eligible to
participate?

180.325 What happens if ! do business with
a1 excluded person in & covered
iransaction?

180.330 What requirements must | pass
down to persons at lower tiers with
whom | intend to do business?

Disclosing Information—Primary Tier

Participants

180.335 What information must [ provide
bafore entering into a covered
fransaction with & Federal ageney?

180.340 If1 disclose unfavorable
information required under § 180.335
will I'be prevented from participating in’
the transaction?

180.345 What happens if I fail to disclose
information required under § 180.3357

180.350 What must I do if 1 learn of
information required under § 180.335
after entering into a covered transaction
with a Federal agency?

Dieclosing Information—Lower Tier
Participants

180.355 What information must [ provide to
@ higher tier participant before entering
into & covered transaction with that
participent?

180.360 What happens {f 1 fail to disclose

" information required under § 180.3557

180,365 What roust [ do if T Jearn of
information required under § 180.355
after entering into e covered transaction
with a higher tier participant?

Subpart D—Responsibilities of Federal

Agency Officials Regarding Transactions

180.400 May 1 enter into a transaction with
on exclndad or disquolificd pomon?

1B0.405 May | enter into a covered
transaction with & participant ifa
principal of the transaction is excluded?

180.410 May lapprove a participant’s use
of the services of an excluded person?

100.415 What must I do if a Tederal agency
excludes the participant or a principsl
after I enter into & covered transaction?

180.420 May 1 approve & transaction with
an excluded or disqualified person at &
lower tier?

180.425 ‘When do I check 1o see if & person
is excluded or disquaelified?

180.430 How do I check to see if a person
is excluded or disqualified?

180.435 What must I require of a primary
Her participant?

180.440 What action may 1 take if & primary
tier participant knowingly does business
with an excluded or disqualified person?

180.445 What action may | take if & primary
tier participant fails to disclose the
information required under § 180.3357

180.450 What may 1 do if & lower tier
participant fails to disclose the
information required under §180.355 to
the next higher tier?

Subpart E—Excluded Parties List System
180,500 What is the purpose of the

Excluded Parties List System [EPLS)?

180,505 Who uses the EPLS?

180.510 Who maintains the EPLS?

180.516 What specific information is in the
EPLS?

180.520 Who places the information into
the EPLS?

180,525 Whom do 1 ask if I bave questions
about a person in the EPLS?

180.530 Where can I find the EPLS?

Subpart F—General Principles Relating to
Suspension and Debarment Actions

180.600 How do suspension and debarment
actions start?

180.605 How does suspension differ from
debarment?

180,610 What procedures does & Federal
agency use in suspension and debarment
actions?

180.615 How does a Federal agency natify
a person of a suspension or debarment
action? :

180.620 Do Federal agencies coordinate
suspension and debarment actions?
180.625 What is the scope of a suspension

or debarment?

180.630 May a Federal agency impute the
conduct of one person to another?

180,635 May a Faderal agency setlle a
debarment or suspension action?

180.640 May & settlement include &
voluntary exctusion?

180.645 Do other Federal agencies know if
an agency agrees to a vohuntary
exclusion?

Subpart G—Suspension -

180.700 When may the suspending official
issue a suspension? )

180.705 What does the suspending official
vongider in issuing a suspension?

180.710 When does a suspension take .
effect?

180.715 What notice does the suspending
official give me {1 am suspended?

180.720 How may | contest a suspension?

180.725 How much time do I have to
contest a suspension?

180.730 What information must 1 provide to
the suspending official if I contest the

~ suspension?

180.735 Under what conditions do [ get an
additional opportunity to challenge the
facts on which the suspension is based?

180.740 Are suspension proceedings
formal?

180.745 How is fact-finding conducied?

180.750 What does the suspending official
consider in deciding whether to continue
or terminate my suspension?

180.755 When will I know whether the
suspension is continued or terminated?

180,760 How long may my suspension lasi?

Subpart H—Debarment

180.800 What are the causes for debarment?

180.805 What notice does the debarring
official give me if I am proposed for
debarment?

180.810 When does & debarment take
effect?

180,815 IHow ruay J contest a proposed
debarment?

180.820 How much time do I have to
contest a proposed debarment?

1B80.825 What informatior must I provide to
ihe debarring official if | contest the
proposed debarment?

180.830 Under what conditions do Igei an
additional opportunity o challenge the
facts on which the proposed debarment
is bassd?

180.835 Are dsbarment proceedings formal?

180,840 How is fact-finding conducted?

180.845 What does the debarring official
consider in deciding whether to debar
me?

180.850 What is the standard of proofin a
debarment action?

180.865 Who has the burden of proof ina
debarment action?

180.860 What factors may influence the
debarring official's decision?

180.865 How long may my debarment last?

180.870 When do [ know if the deberring
official debars me?

180,875 May I ask the debarring official to
reconsider a decision 1o debar me?

100.880 What factors may influenco the
debarring official during
reconsjderation?

180.885 May the debarring official extend a
debarment?

Subpart I—Definitions

180.800
180.905
180.910
180.915
180.820
180.925
180.930
180.935

Adequate evidence.

Affiliate.

Agent ar representative.

Civil judgment.

Convictien.

Debarment.

Debarring afficial.

Disqualified.

180.840 . Excluded or exclusion.:

180.945 Excluded Parties List System
(EPLS).

180.950 Federal sgency.

180,955 Indictment.

180.960 Ineligible or ineligibility.

180.965 Legal proceedings.

180.970 Noupprocuremont ixansaction,

180.975 Notice.

180.980 Participant.

180.885 Person.

180.990 Preponderance of the evidence.

180.985 Principal.

1680.1000 Respoudeut.

180,1005 State.

180.1010 Suspending official.

180.1015 Suspensiorn.

180.1020 Voluntary exclusion or
voluntarily excluded.

Appendix to Part 180—Covered Transactions

Authority: Sec, 2455, Pub. L. 103-355, 108
Stat. 3327; E.Q. 12548, 3 CFR, 1886 Comp.,
p.189; E.O. 12686, 3 CFR, 1989 Comp., p.
235.
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§180.5 What does this part do?

This part provides Office of
Management and Budget (OMB)
guidance for Federal agencies on the
governmentwide debarment and
suspension system for nonprocurement
programs end activities,

§180.10 How is this part organized?
This part is organized in fwo
segments.
(a} Sections 180.5 through 180.45
contain general policy direction for

Federal agencies’ nse of the standerds in -

subparts A through ! of this part. -

(b) Subparts A through ) of this part
contain uniform governmentwide
standards that Federal agencies are to
use to specify—

(1) The types of transactions that are
covered by the nonprocurement
debarment and suspension system,

(2) The effects of an exclusion under
that nonprocurement system, including
reciprocal effects with the
governmentwide debarment and
suspension system for procurement;

(3) The criteria and minimum due
process to be used in nonprocurement
debarment and suspension actions; and

{4) Related policies and procedures fo
ensure the effectiveness of those actions.

§1B0.15 To whom does the guidance
apply?

The guidance provides OMB guidance
only to Federel agencies. Publication of
the guidance in the CFR does not
change its nature—it is guidance and
not regulation. Fedsral agencies’
implementation of the guidance governs
the rights and responsibilities of other
persons affected by the nonprocurement
debarment and suspension systern.

§180.20 What must a Federal agency do to
implement these guidelines?

As required by Section 3 of E.O.
12549, each Federal agency with
nonprocurement programs and activities
covered by subparts A thraugh I of the
guidance must issue regulations
consistent with those subparts.

§180.25 What must a Federal agency
address In Its implementation of the
puidance?

Each Federal agency impiementing
regulation: )

{a) Must establish policies and
procedures for that agency’s
nonprocurement debarment and
suspension programs and activities that
are consistent with the guidance. When
adopted by & Federal agency, the
provisions of the guidance has
regulatory effect for that agency's
programs end activities,

() Must address some matters for
which these guidelines give sach

Federal agency some discretion.
Speciﬁcally, the regulation must—

(1) Identify either the Federal agency
head or the title of the designated
official who is authorized to grant
exceptions under § 180.135 to let an
exciuded person participate in a
covered transaction.

{2) State whether the agency includes
as covered transactions an additional
tier of coniracts awarded under covered
nonprocurement transactions, as
permitted under § 180.220(c).

(3) Identify the method(s) an agency
official may use, when entering into a
covered trensaction with & primary tier
participant, to communicete to the
participant the requirements described
in § 180.435. Examples of methods are
an award term that requires compliance
as a condition of the award; an
assurance of compliance obtained at
time of application; or a certification.

{4) State whether the Federal agency's
policy is to restrict participants’
collection of certifications to verify that
lower-tier participants are not excluded

" or disquatified (see § 180.300(b)). If it is

the policy, the regulation needs to
require agency officials, when entering
into covered transactions with primary
tier participants, to cornrnunicate that
policy. :

{5) State whether the Federal agency
specifies a particular method that
participants must use tg communicate
compliance requirements to lower-tier
participants, as described in
§ 180.330(a). If there is a specified
method, the regulation needs to require
agency officiels, when enfering into
covered transactions with primary tier
participants, to communicate that
requirement.

c) May alsa, at the agency's option:

(1) Identify any specific types of
iransactions that the Federal agency
includes as “nonprocurement
transactions” in addition to the
examples provided in § 180.970.

(2) identify any types of
nonprocurement transactions that the
Federal agency exempts from coverage
under these guidelines, as authorized
under § 180.330(g)(2).

(8) Identify specific examples of types
of individuals who would be
“‘principals”under the Federal agency’s
nonprocurement programs and
transactions, in addition te the types of
individuals described at § 180.985.

(4) Specify the Federal agency's
procedures, if any, by which a
respondent may appeal a suspension or
debarment decision. :

(5) identify by title the officials
designated by the Federal egency head
us deharring officials under § 180.930 or
suspending officials under § 180.1019.

(6) Include & subpart covering
disqualifications, as authorized in
§180.45.

§180.30 Where does a Faderal agency
implement these guidelines?

Each Federal agency that participates
in the governmentwide nonprocurement
debarment and suspension system must
issue a regulation implementing these
guidelines within its chapter in subtitle
B of this title of the Code of Federal
Regulations.

§180.35 By when must 8 Federal agency
Iraplement these guidelines?

Federal agencies must submit
proposed regulations to the OMB for
review within nine months of the
issuance of these guidelines and issue
final regulations within eighteen
months of these guidelines.

§180.40 How are these guidelines
maintained?

The Interagency Committee on
Debarment and Suspsnsion established
by section 4 of E.O. 12549 recommends
to the OMB any needed revisions to the
guidelines in this part. The OMB
publishes propesed changes to the
guidelines in the Federal Register for
public comment, considers comments
with the help of the Interagency
Committee on Debarment and
Suspension, and issues the final
guidelines.

§18045 Do these guidelines cover
persons who are disquallfied, as well as
those who are excluded from
nonprocurement transaclions?

A Federal agency may add a subpart
covering disqualifications to its

-regulation implementing these

guidelines, but the guidelines in
subparts A through I of this pari—

(a) Address disqualified persons only
to—

{1) Provide for their inclusion in the
EPLS; and

(2) State responsibilities of Federal
agencies and participants to check for
disqualified persons before entering into
covered transactions.

(b) Do not specify the—

(1) Transactions for which a
disqualified person is ineligible. Those
transactions vary on a case-by-cese
basis, because they depend on the
language of the specific statute,
Executive order or regulation that
caused the disqualificetion; :

{2) Entities to which a disqualification
epplies; or

(3) Process that & Federal agency uses
to disqualify a person. Unlike exclusion
under subparts A through I of this part,
disqualification is frequently nota
discretionary action that & Federal
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agency takes, and may include special
procedures.

Subpart A—General
§180.100 How are subparts A through |
organized?

{a) Each subpart contains informatian
related to & broad topic or specific

audience with special respounsibilifies,

as shown in the following table:

In subpart , . .

You will find provisions related to . . .

fem.

suspension ackions,
debarment actions.

general intarmation about Subparts A through | of this part.
the types of transactions that are covered by the Govermnmentw

the responsibilities of persans who participate in covered fransactions.

the responsibilities of Fedaral agency officials who are atthorized to enter into covered transactions.
the responsibilities of Federal agencias for entering information into the EPLS

the general principles governing suspension, dabarment, voluntary exciusion and settlement.

definitions of terms used in this par.

ide nonprocurement suspension and debarment sys-

{b) The following table shows which
subparts may be of special interest to
you, depending on who you are:

If you are . . .

See Subpart(s) . . .

(1) a2 pericipant or principal in & nonprocurament transaction

(2) 2 respondent in a suspension action ........

(3) & respondant in & debarment action

{4) & suspending official

(5) & debarring official

(6) an Fedaral agency official authorized to enter ino a covered transaction

§180.105 How is this part written?

(a) This part uses a “plain Janguage"
format to make it easier for the general
public and business community to use.
The section heedings and text, often in
the form of questions and answers, must
be read together.

{b) Pronouns used within this part,
such as “I" and "‘you,"” change from
subpert to subpert depending on the
audience being addressed.

(¢) The “‘Covered Transactions"
diegram in the appendix to this part
shows the levels or “‘tlers” at which a
Federal agency may enforce an
exclusion.

§180.110 Do tarms In this part have
special meanings?

Thia part uses terms throughout the
text that have spanial meaning. Thare
terms are defined in subpart I of this
part. For example, three important terrs
are—

() Exclusion or excluded, which
refers only to discretionary actions
taken by a suspending or debarring
official under Exacutive Order 12549
and Executive Order 12689 or under the
Federal Acquisition Regulation (48 CFR
part 9, subpart 9.4);

{b) Disqualification or disqualified,
which refers to prohibitions under
specific statutes, executive orders (other
than Exscutive Order 12549 and

Executive Order 12689), or other
authorities. Disqualifications frequently
are not subject 0.the discretion of a
Federal agency official, may have a
different scope than exclusions, or have
special conditions that apply to the
disqualification; and

(c) Ineligibility or ineligible, which
generally refars to & person who is either
excluded or disqualified.

§180.116 What do Subparts A through | of
this pant do?

Subparts A through I of this part
provide for reciprocal exclusion of
persons who have been excluded under
the Federal Acquisition Regulation, and
provide for the consolidated listing of
all persons who are excluded, or
disqualified by statute. executive order
or other legal authority.

§180.120 Do subparts A through | of this
part apply to me?

Portions of subparts A through I of
this part (see table at § 1R0.700(h)) apply
to you if you are a— :

a) Person who has been, is, or may
reasonably be expected to be, a
participant or principal in a covered
transaction;

(b) Respondent (a person against
whom a Federal agency has initiated a
debarment or suspension action};

(c) Federal agency debarring or
suspending official; or

{d) Federal agency official who is
authorized to enter into covered
transactions with non-Federal parties.

§180.125 What is the purpose of the
nonprocurement deberment and
suspension systam?

(a) To protect the public interest, the
Federal Government ensures the
integrity of Federal programs by
conducting business only with
responsible persons.

(b) A Federal agency uses the

nonprocurement debarment and

suspension system to exclude from
Federal programs persons who are not
presently responsible.

(c) An exclusion is a serious action
that a Federal agency may take only to
protect the public interest. A Federal
agency may not exclude a person or
commodity for the purposes of
punishment,

§180.130 How does an exclusion restrict »
person’s involvement In covered
transactions?

With the exceptions stated in
§§ 180,125, 315, and 420, a person who
is excluded by any Federal agency may
not:

{a) Be a participant in a Federal
agency transaction that is a covered
transaction; or
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(b) Act as a principal of a person
participating in one of those covered
transactions.

§180.135 May a Federaf agency grant an
exception to jet an excluded person
participate in a covered transaction?

(a) A Federal agency head or designee
may grani an exception permitting an
excluded person to participate in a
particular coverad transaction. If the
agency head or designee grants an
exception, the exception must be in
writing and state the reason(s) for
deviating from the governmentwide
policy in Executive Order 12548.

(b) An exception granted by one
Federal agency for an excluded person
does not extend to the covered
transactions of another Federal agency.

§180.140 Does an exciusion under the
nonprocurement system affect a person's
eligibllity for Federal procurement
contracts?

If any Federal agency excludes a
person under Executive Order 12548 or
Executive Order 12688, on or after
August 25, 1965, the excluded person is
also ineligible for Federal procurement
transactions under the FAR. Therefore,
an exclusion under this part has
reciprocal effect in Federal procurement
transactions.

§180.145 Does an exciusion under the
Federal procurement system affact a
person's eligibliity to participate in
nonprocurement trensactions?

- If any Federal agency excludes &
person under the FAR on ar after
August 25, 1995, the excluded person is
also ineligible to participate in Federal
agencies’ nonprocurement covered
transactions. Therefore, an exclusion
under the FAR has reciprocal effect in
Federal nonprocurement transactions.

§180,150 Against whom may a Federal
agency take an exciusion action?

Given a cause that justifies an
exclusion under this part, a Federal
agency may exclude any person who
has been, is, or may reasonably be
expected to be a participant or principal
in a covered transaction.

§180.155 How do | know if e pereon Is
excluded?

Check the Governmentwide Excluded
Parties List Systern {EPLS) to determine
whether & person is excluded. The
General Services Administration (GSA)
maintains the EPLS and makes it
available, rs detailed in Subpart E.of
this part. When a Federal agency takes
an action to exclude a person under the
nonprogurement or procurement
debarment and suspension system, the
agency enters the information sbout the
excluded person into the EPLS.

Subpart B—Covered Transactions

§180.200 What is & covered fransaction?

A covered transaction is a
nonprocurement or procurement
transaction that is subject to the
prohibitions of this part. It may be a
transaction at—

(a) The primary tier, between a
Federal agency and a person (see
eppendix to this part); or

b} A lower tier, between & participant
in a covered transaction and another
person.

§180.205 Why is It important if a particular
transaction is a covered transaction?

The importance of whether a
fransaction is a covered transaction
depends upon who you are.

a) As e participant in the transaction,
you have the responsibilities laid out in
subpart C of this part. Those include
responsibilities to the person or Federal
agency at the next higher tier from
whom you received the transaction, if
any, They also include responsibilities

« if you subsequently enter into other

covered transactions with persons at the
next lower tier.

{b) As a Federal official who enters
into & primary tier iransaction, you have

-the responsibilities laid out in subpart D

of this part.

{c) As an excluded person, you may
not be a participant or principal in the
transaction unless—

(1) The person who entered into the
transaction with you ellows you to
continue your involvement in &
transaction that predates your
exclusion, as permitted under § 180.310
or §180.415; or

(2) A Pederal agency official obtains
an exception from the agency head or
designee to allow you to be involved in
the transaction, as permitted under
§180.135. :

§180210 Which nonprocurement
transactions are covered transactions?
All nonprocurement transactions, as
defined in §180.970, are coveraed
transactions unless listed in the
exemptions under § 180.215.

§180.215 Which nonprocurement
transactions are not covered transactions?

The following types of
nonprocurement transactions are not
covered transactions:

(a) A direct award to—

(1) A foreign povernment or foreign
governmental entity;

(2) A public international
organizafion;

3) An entity owned (in whole or in
part) or controlled by & foreign
government; or

(4) Any other entity consisting wholly
or pertially of one or more foreign

governments or foreign governmental
entities.

(b) A benefit to an individue! asa
personal entitlement without regard to
the individual’s present responsibility
{but benefits received in an individual’s
business capacity are not excepied). For
example, if & person receives social
security benefits under the
Supplemental Security Income
provisions of the Social Security Act, 42
U.5.C. 1301 et seq., those bengfits are
not covered fransactions and, therefare,
are not affected if the person is
excluded.

{c) Federal employment.

{d) A ransaction that a Federal
agericy needs to respond to a national or
agency-recognized emergency or
disaster.

{e) A permit, license, certificate or
similar instrument issued as a meens to
regulate public health, safety or the
environment, unless & Federal apency
specificelly designates it to be a covered
transaction.

(f) An incidental benefit that results
from ordinary governmental operations.

(g) Any other fransaction if—

(1) The application of an exclusion to
the transaction is prohibited by law; or

(2) A Federal agency’s regulation
exempts it from coverage under this
part.

§180.220 Are any procurement contracts
inciuded as covered transactions?

{a) Covered transactions under this

AYl~—

(1) Do not include any procurement
contracts awarded directly by a Federal
apency; but

(2) Do include some procurement
contracts awarded by non-Feders!
participants in nonprocurement covered
transactions. 2

(b) Specifically, a contract for goods
or services is a covered transaction if
any of the following applies:

&] The contract is awarded by &
participant in a nonprocurement
transaction that is covered under
§180.210, and the amount of the
contract is expected to equal or exceed
$25.,000.

(2) The contract requires the consent
of an official of & Federal agency. In that
case, the contractl, regardless of the
amount, always is a covered transaction,
and it does not matter who awarded it.
For example, it could be a subcontract
awarded by a contractor at a tier below
a nonprocurement transaction, as shown
in the appendix to this part.

(3) The contract is for Federally-
required audit services.

¢) A subcontract also is a covered
transaction if,—

(1)1t is awarded by a participant in a
procurement transaction under a
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nonprocurement transaction of &
Federal agency that extends the
coverage of paregraph (b)(1) of this
section to any edditional tier of
contracts (see the diagram in the
appendix to this part showing that
optional lower tier coverage); and

{2) The value of the subcontract
exceeds or is expected io exceed
§$25,000.

§180.225 How do | know If a transaction
in which | may particinate is a coverad
transaction?

As a participant in a fransaction, you
will know that it is a covered
transaction because the Federal agency
regulations governing the transaction,
the appropriete Federal agency official
or participant at the next higher tier
who enters into the transaction with
you, will tell you that you must comply
with applicable portions of this part.

Subpart C—Responsibilities of
Participants Regarding Transactions
Doing Business With Other Persons

£§180.300 What must | do before | enter
into a covered transaction with another
person at the next lower tier?

When you enter into a covered
transaction with another person at the
next lower tier, you must verify that the
_ person with whom you intend to do
business is not excluded or disqualified.
You do this by:

(a) Checking the EPLS; ar

(b} Collecting s certification from that
person if allowed by the Federal agency
responsible for the transaction; or

(c) Adding a clause or condition to the
covered transaction with that person.

§180.305 Way | enter Into a covered
transaction with an excluded or disqualified
person?

(a) You as e participant may not enter
into a covered transaction with an
excluded person, unless the Federal
agency responsible for the transaction
grants an exception under § 180,135,

-(b) You may not enter into any
transaction with a person who is
disqualified from that transaction,
unless you have obtained an exception
under the disqualitying statute,
Executive order, or regulation.

§180.310 What must | do If a Federal
agency excludes a person with whom | am
aiready doing business in a covered
transaction?

(8) You as & participant may continue
covered transactions with an excluded
person if the transactions were in
existence when the agency excluded the
person. However, you are not required
to continue the transactions, and you
may consider iermination. You should
meke a decision about whether to

terminate and the type of termination
action, if any, only afier a thorough
review to ensure that the action is
proper and appropriate.

{b) You may not renew or extend
covered transactions {other than no-cost
time extensions) with any excluded
person, unless the Federal agency
responsible for the transaction grants an
exception under § 160,135,

§180.315 May | use the services of an
excluded person as a prinoipal undera
coverad transaciion?

(e) You as a participant may continue
1o use the services of an excluded
person as a principal under a covered
fransaction il you were usiag the
services of that person in the transaction

_before the person was excluded.

However, you are not required to
continue using that person's services as
a principal. You should make @ decision
about whether to discontinue that
person’s services only after a thorough
review to ensure that the action is
proper and appropriate.

{b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the Federal agency responsible
for the transaction grants an exception
under § 180.135.

§180.320 Must | verify that principais of
my covered transactions are eligible to
participate?

Yes, you as a participant are
responsible for determining whether
any of your principals of your covered
transactions is excluded or disqualified
from participating in the transaction.

You may decide the method and
frequency by which you do sa. You
may, but you are not required to, check
the EPLS.

§1B0.326 What happens If { do business
with an excluded person in 8 covered
transaction? :

If as a participant you knowingly do
business with an excluded person, the
Federal agency responsible for your
transaction may disallow costs, annnl or
terminate the transaction, issue a stop
wurk urder, debar or suspend you, or
take other remedies as appropriate.

§180.330 What requirements must | pass
down to persons &t lower tiers with whom
) intend to do business?

Before entering inio a covered
transaction with e participant at the
next lower tier, you must require that
participant to— )

(a) Comply with this subpart as a
condition of participation in the
transaction. You may do 5o using any
method(s), unless the regulation of the
Federal agency responsible for the

transaction requires you to use specific
methods.

(b) Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lawer
tier.

Disclosing Information—Primary Tier
Participants

§180.335 What information must | provide
befare entering into a covered transaction
with & Fegeral agency? )

Before you enter into a covered
transaction at the primary tier, you 8s
the participant must notify the Federal
agency office that is entering into the
transaction with you, if you kmow that
you or any of the principais for that
covered transaection:

{a) Are presently excluded or
disqualified;

(b) Heve been convicted within the
precedinf three years of any of the
offenses listed in § 180.800(e) or had a
civil judgment rendered against you for
one of those offenses within that time
period;

(c) Are presently indicted for or
otherwise criminally or civilly charged
by & governmental entity (Federal, State
or local) with commission of any of the
offenses listed in § 180.800(a}); or

(d) Have had one or more public
transactions (Federal, Stete, or local}
terminated within the preceding three
years for cause or default.

§180.340 if | disclose uniavorable
information required under § 180.335, wlit {
be prevented from participating in the
transaction?

As a primary tier participant, your
disclosure of unfsvorable information
about yourself or & principal under
§ 180.335 will not necessarily cause a
Federal agency to deny your
participation in the covered transaction.
The agency will consider the
information when it determines whether
to enter into the covered transaction.
The agency will also consider any
additional information or explanation
that you elect to submit with the
disclosed information.

§180.345 What happens if | fail to disclose
information required under § 180.335?

If & Federal agency later determines
that you failed to disclose information
under § 180.335 that you knew at the
time you entered into the covered
transaction, the agency may—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the transaction;
ar

(b) Pursue any other available
remedies, including suspension and
debarment.
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§180.350 What must | do If| fearn of
information required under § 180.335 after
entering into a covered transaction with 2
Federal agency?

At any time after you enter into a
covered transaction. you must give
immediate written notice {o the Federal
agency office with which you entered
into the transaction if vou learn either
that—

{a) You failed to disclose information
earlier, as required by § 180.335; or

{b) Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the criteria
in § 180.335.

Disclosing Information—Lower Tier
Participants

§180.355 What information must | provide
1o a higher tier participant before entering
into a covered transection with that
participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier
parficipant must notify that person if
" you know that you or any of the
principals are presently excluded or
disqualified.

§180.360 What happens it | fail to disclose
information required under § 180.3557

If a Federal agency later determines
that you failed to tell the person at the
higher tier that you were excluded or
disqualified at the time you entered into
the covered transaction with that
person, the agency may pursue any
available remedies, including
suspension and debarment.

§180.365 What must | do if | learn of
information reguired under § 180.355 after
entering into a covered transaction with a
higher tier pariicipant?

At any time after you enter into a
lower tier covered transaction with a
person at a higher tier, you must
provide immediate written notice to that
person if you learn sither that—

(a) You failed to disclose information
earlier, as required by § 180.355; or

{b) Due to changed circumstances,
you or any of the principals for the
fransaction now mest any of the criteria
in § 180.355.

Subpart D-—Responsibilities of Federal
Agency Officials Regarding
Transactions

§180.400 May | enter into a transaction
with an excluded or disqualified person?

(a) You as & Federal agency official
may not enter into a covered transaction
with an excluded persen unless you
obtain an exception under § 180.135,

(b) You may not enter into any
transaction with a person who is

disqualified from that transaction,
unless you obtain a waiver or exception
under the statute, Executive order, or
regulation that is the basis for the
person’s disqualification.

§180.405 May | enter Into a covered
transaction with & participant if a principal
of the transaction is-excluded?

As a Feders! agency official, you may
not enter into a covered transaction with
a participant if vou know that a

principal of the transaction is excluded, |

unless you obtain an exception under
§180.135.

§180.410 Way [ approve a participant's
use of the services of an excluded peraon?

After entering into a covered
transaction with s participant, you as &
Federal agency official may not approve
a.participant’s use of an excluded
person as & principal under that
transaction, unless you obiain an
exveption under § 180.135.

§180.415 What must | do If a Federal
agency excludes the periicipant or a
principal after | enter into & covered
transaction?

{a) You as a Federal agency official
may continue covered transactions with
an excluded person, or under which an
excluded person is & principal, if the
transactions wers in existence when the
person was excluded. You are not
required to continue the transactions,
however, and you may consider
termination. You should make a
decision about whether to terminate and
the type of termination action, if any,
only after a thorough review to ansure
that the action is proper.

(b) You may not renew or extend
covered fransactions (other than no-cost
time extensions) with any excluded
person, or under which an excluded
person is a principal, unless you obtain
an exception under § 180,135,

§180.420 May | approve & transaction with
an exciuded or disqualified person ate
lower tier?

if a transaction at a lower tier is
subject to your approval, you es a
Federa! agency official may not
approve—

(a) A covered transaction with a
person who is currently excluded,
unless you obtain sn exception under
§180.135; or

(b} A transaction with a person who
15 disqualified from that transaction,
unless you obtain a waiver or exception
under the statute, Executive order, or
regulation that is the basis for the
person's disqualification, :

§180.425 When do | check to see lf a
person is excluded or disqualified?

As a Federal agency official, you must
check to see if a person is excluded or
disgualified before you—

{a) Enter into a primary fier covered
fransaction;

{b} Approve a principe!l in a primary
tier covered transaction;

(c) Apprave a lower tier participant if
your agency's approvel of the lower tier
participant is required; or

{d) Approve a principal in connection
with & lower tier transaction if your
agency's approval of the principal is
required,

§180.430 How do | check to seeifa
person is excluded or disguslified?

You check 1o see if a person 16
excluded or disqualified in two ways:

(a) You &s a Federal agency official
must check the EPLS when you take any
action listed in § 180.425.

(b) You must review information that
a participant gives you, as required by
§ 180.335, about its status or the status
of the principais of a transaction,

§180.435 What must | require of & primary
tier participant?

You as a Federal agency official must
require gach participant in a primary
tier covered transaction to— -

{8) Comply with subpart C of this part
ag a condition of participation in the
transaction; and

(b) Communicate the requirement ta
comply with Subpart C of this part to
persons at the next lower tier with
whom the primary tier participant
enters into covered transactions.

§180.440 What action may | take if a
primary tier participant knowingly does
business with an excluded or disqualified
person?

I e participant knowingly does
business with an excluded or
disqualified person, you as & Federal
agency official may refer the matter for
suspension and debarment
consideration. You may also disallow
costs, annul or terminate the
transaction, issue a stop work order, or
take any other appropriate remedy.

§180.445 What action may | take tf a
primary tier participant feils to disclose the
information required under § 180.3357

if you as a Federal agency official
determine that a participant failed to
disclose information, s required by
§ 180.335, at the time it entered into a
covered transaction with you, you
mﬁy—-

{a) Terminate the transaction for
material failure to comply with the
terms end canditions of the transaction;
or
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{b) Pursue any other available
remedies, including suspension and
debarment.

§180.450 What rction may ! take If a lower
tier participant fails to disclose the
information reguired under § 180.355 to the
next higher tier?

If you as & Federal agency official
determine that a lower tier participant
failed to disclose information, as
required by § 180.355, at the time it
entered into a covered ransaction with
a participant ot the next higher tier, you
may pursue any remedies available to
you, inclnding the initiation of a
suspension or debarment action.

Subpart E—Exciuded Parties List
System

§180.500 Whet is the purpose of the
Excluded Parties List System (EPLS)?

The EPLS is a widely available source
of the most current information about
persens who are excluded or
disqualified from covered transgctions.

§180.605 Who uses the EPLS?

{a) Federal agency officials use the
EPLS to determine whether to enter into
a transaction with a person, as required
under § 180.430.

-(b) Participants also may, but are not
required to, use the EPLS to determine
if—

{1) Principals of their transactions are
excluded or disqualified, as required

{2) Persons with whom they are
entering into covered transactions et the
next lower tier are excluded or
disqualified.

{c) The EPLS is available to the
general public,

§180.510 Who maintains the EPLS?

The General Services Administration
(GSA) maintains the EPLS. When 8
Federal agency takes an action to
exclude a person under the
nonprocurement or procurement

debarment and suspension system, the
agency enters the information about the
excluded person into the EPLS.

§180.515 What specific information is in
the EPLS?

(a) At 2 minimum, the EPLS
indicates—

(1) The full name (where available)
and address of each excluded and
disqualified person, in alphabetical
order, with cross references if more than
one name is invoived in & single acilon;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action:

{3) Any termination date for the
action;

(6) The Federal agency and name and
telephone number of the agency point of
contact for the action; and

(7) The Dun and Bradstreet Number
(DUNS), or other similer code approved
by the GSA, of the excluded or
disqualified person, if available.

{b)(1) The database for the EPLS
includes a field for the Taxpayer
1dentification Number (TIN) {the social
security number {SSN) for an
individual) of an excluded or
disqualified person.

(2) Agencies disclose the SSN of an
individual to verify the identity of an
individual, only if permitted under the
Privacy Act of 1974 and, if appropriate,
the Computer Matching and Privacy
Protection Acl of 1988, as codified in 5
U.S.C, 652(a).

§1480,520 Who places the information into
the EPLS?

Federal agency officials who take
actions to exclude persons under this
part or officials who are responsible for
identifying disquelified persons must
enter the following information about
those persons into the EPLS:

(a) Information required by
£180.615(a);

(b) The Taxpayer Identification
Number (TIN) of the excluded or

disqualified person, including the social
security number (SSN) for an
individual, if the number is available
and may be disclosed under law;

(c) information about an excluded or
disqualified person, generally within
five working days, after—

(1) Taking en exclusion action;

(2) Modifying or rescinding an
exclusion action;

(3) Finding that a person is
disqualified: or

(4) Finding that there has been a
change in the status of a person who is
listed as disqualified.

5180525 Whom do i ask if 1 have
guestions ebout a person in the EPLS?

if you have questions about a listed
person in the EFLS, ask the point of
contact for the Federa! agency that
placed the person’s name into the EPLS.
You may find the agency point of
contact from the EPLS.

§180.530 Where can | find the EPLS?

You may access the EPLS through the
Internet, currently at http://
epls.arnet.gov or hitp://www.epls.gov.

Subpart F—General Principles Relating
to Suspension and Debatment Actions

§160.600 How do suspension and
debarment actions start?

When Federa! rgency officials receive
information from eny source concerning
a cause for suspension or debarment,
they will promptly report it and the
agency will investigate. The officials
refer the question of whether to suspend
or debar you to their suspending or
debarring official for consideration, if
appropriate.

§180.605 How does suspension differ
from debarment?

Suspension differs from debarment in
that—

A suspending official . . .

A debarming official , . .

(a) imposes suspension as & temporary status of in eliglbliity for pro-
curement and nonprocurement transactions, pending compiation of

an investigation or lagal proceedings.
{b) Mus!—

(1) Have adequate evidance that there may be a cause for debar-

ment of a persan; and -

{2) Conclude thal immediste action is necessary to protect the

Federal interesl

(c) Usually imposes the 'suspension first, and then promptly notifies the
suspended person, giving the person an opportunity to contest the

suspension and have it litted.

imposes debarment for a speciiied period as a final determination that
& person is hot presently responsible.

Must conclude, based on a preponderance of the evidence, that the
person has engagad in conduct that warrants debarment.

tmposes debarment affer giving the respondent notice of the action
and an oppartunity to contest the proposed debarment.
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§180.610 What procedures does & Federal
agency Use in suspension and debarment
actions?

In deciding whether to suspend or
debar you, a Federal agency handles the
actions as informally as practicable,
consistent with principles of
fundamental fairpess.

{a} For suspension actions, a Federal
agency uses the procedures in this
subpart and Subpart G of this part.

(b) For debarment actions, a Federal
agency uses the procedures in this
subpart and Subpart H of this part.

§180.615 How does a Faderal agency
notify a person of 2 suspension ot
debarment action?

(8} The suspending or debarring
official sends a written notice to the last
known street address, facsimile number,
or e-mail address of—

(1) You or your identified counsel; or

(2) Your egent for service of process,
-or any of your partners, officers,
directors, owners, or joint venturers.

{b) The notice is effective if sent to
any of these persons,

§180.620 Do Federal agencies coordinate
suspension and debarment actions?

Yes, when more than one Federal
agency has an interest in a suspension
or debarment, the agencies may

- consider designating one agency as the
lead agency for making the decision.
Agencies are encouraged to establish
methods and procedures for
coordinating their suspension and
debarment actions.

§180.625 What s the ecope ofea
suspension or debarment?

If you are suspended or debarred, the
suspension or debarment is effective as
follows:

{8) Your suspension or debarment
constitutes suspension or debarment of
all of your divisions and other
organizational elements from all
covered transactions, unless the
suspension or debarment decision is
limited—

(1) By its terms fo one or more
specifically identified individuals,
divisions, or other organizational
elements; or

(2) Ta specific types of transactions.

{b) Any affiliate of & participant may
be included in a suspension or
debarment action if the suspending or
debarring official—

(1) Officially names the affiliate in the
naotice: and

(2) Gives the affiliate an opportunity
o contest the action.

,

§1B0.630 May & Federal agency impute the
conduct of one person to anather?

For purposes of actions taken under
this part, a Federal agency may impute
conduct as follows:

(e) Conduct imputed from an
individual to an orgenization. A Federal
agency may impute the frandulent,
criminel, or other improper conduct of
any officer, director, shareholder,
partner, employee, or other individual
associated with an erganization, to that
organization when the improper
conduct o¢curred in connection with
the individual's performance of duties
for or on behalf of that organization. or
with the organization’s knowledge,
approval or acquiescence. The
organization's acceptance of the benefits
derived from the conduct is evidence of
knowledge, approval or acquiescence.

(b) Conduct imputed from an
organization to an individual, or
between individuals. A Federal agency
may impute the fraudulent, criminal, or
other improper conduct of any
organization to an individual, or from
one individual to encther individual, if
the individual to whom the improper
conduct is imputed either participated
in, had knowledge of, or reason to know
of the improper conduct.

(c) Conduct imputed from one
organization to another organization. A
Federal agency may impute the
frandulent, criminal, or other improper
conduct of one organization to another
organization when the improper
conduct occurred in connection with a
partnership, joint venture, joint
application, association or similar
arrangement, or when the organization
to whom the improper conduct is
imputed has the power to direct,
manage, contro} or influence the
activities of the organization responsible
for the improper conduct. Acceptance of
the benefits derived from the conduct is
evidence of knowledge, approval or
acquiescence.

§180.635 May a Federal agency settle a
debarment or suspenslton ection?

Yes, a Federsl agency may settlea
debarment or suspension sction at any
time if it is in the best interest of the
Federal Government.

§180.640 May a settlement inzlude &
voiuntary exclusion?

Yes, if a Federal agency enters into a
settlement with you in which you agrée
to be excluded, it is called a voluntary
exclusion and has governmentwide
effect.

§1B0.645 Do other Federal agencies know
if an apency agrees to a valuntary
exclusion?

{a) Yes, the Federal agency agreeing to
the voluntary exclusion enters
information about it into the EPLS,

(b) Also, any agency or person may
contact the Federal agency that agreed
to the voluntary exclusion to find out
the details of the voluntary exclusion.

Subpart G—Suspension

§180.700 When may the suspending
official issue a suspension?

Suspensior is a serious action. Using
the procedures of this subpart and
Subpart F of this part, the suspending
official may impose suspension only
when that official determines that—

(a) There exists an indichment for, or
other adequate evidence to suspect, an
offense listed under § 180.800(s), ot

(b) There exists adequate evidence to
suspect any other cause for deberment
listed under § 180.800(b) through (d});
and

(c) Immediate action is necessary to
protect the public interest.

§1B0.705 What does the suspending
officlal consider in issuing a suspension?

(a) In determining the adequacy of the
evidence to support the suspension, the
suspending official considers how much
information is available, how credible it
is given the circumstances, whether or
not important allegations are
corroborated, and what inferences can
reasonably be drawn as a resnli. During
this assessment, the suspending official
may examine the basic documents,
including grants, cooperative
agreements, loan autharizations,
coniracts, and other relevant
documents.

{b) An indictment, conviction. civil
judgment, or other official findings by
Federal, State, or local bodiss that
determine factual and/or legal matters,
constitutes adequatie evidence for
purposes of suspension actions,

{c) In deciding whether immediate
action is needed to protect the public
interest, the suspending official has
wide discretion, For example, the
suspending official may infer the
necessity for immediate action to
protect the public interest eithér from
the nature of the circumstances giving
rise to & cause for suspension or from
potential business relationships or
involvement with a program of the
Federal Government.

§180.710 When does & suspension take
effect?

A suspension is effective when the
suspending official signs the decision to
suspend.
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§180.716 What notice does the
suspending official give me if | am
suspended?

After deciding to suspend you, the
suspending official promptly sends you
a Notice of Suspension advising you—

(a) That you have been suspended;

(b} That your suspension is besed
on—

(1) An indictment;

(2) A conviction;

(8) Other adequate evidence that you
have committed irregularities which
seriously reflect on the propriety of
further Federal Government dealings
with you; or

(4) Conduct of another person that has
been imputed to you, or your affiliation
with e suspended or debarred person;

{c) Of any other irregularities in terme
sufficient to put you on notice without
disclosing the Federa)l Government’s
evidence;

{d) Of the ceuse(s} upon which the
suspending official relied under
§ 180.700 for imposing suspension;

{e) That your suspension is for s
temporary period pending the
completion of an investigation or
resuliing legal or debarment
procesdings; :

-(f) Of the applicable provisions of this
subpart, Subpart F of this part, and any
other agency procedures governing
suspension decisionmaking; and

{g) Of the governmentwide effect of
your suspension from procurement and
nonprocurement programs and
activities,

§180.720 How may | contesta
suspensjon?

If you as a respondent wish to contest
a suspension, you nr your reprasentative
must provide the suspending official
with informetion in opposition o the
suspension. You may do this orally or
in writing, but any information
provided orally that you consider
impartant must also be submitted in
writing for the official record.

§180.725 How much time de | have to
contost o suapension?

(r) As a respondent you or your
representative must either send, or make
arrangements to appear and present, the
information and argument fo the
suspending official within 30 days after
you receive the Notice of Suspension.

{b) The Federal agency taking the
action congiders the notice to be
received by you—

(1) When delivered, if the agency
mails the notice to the last known street
address, nr five days afier the aganny
sends it if the letter is undeliverable;

(2) When sent, if the agency sends the
notice by facsimile or five days after the

apency sends it if the facsimile is
undeliverable; or

{3) When delivered, if the agency
sends the notice by e-mail or five days
after the agency sends it if the e-mail is
undeliverable.

§180.730 What information must | provide
to the suspending official if | contest the
suspension?

() In addition to any information and
argument in opposition, as a respondent
your submission io the suspending
official must identify—

(1) Specific facts that contradict the
statements contained in the Notice of
Suspension. A general denial is
insufficient to raise & genuine dispute
over facts material to the suspension;

(2} All existing, proposed, or prior
exclusions under regulations
implementing Executive Order 12549
end all similar actions taken by Federal,
State, or local agencies, including
administrative agresments that affect
only those egencies;

(3) All criminal and civil proceedings
not included in the Notice of
Suspension that grew out of facts
relevant to the cause(s) stated in the
notice; and

(4) All of your affilistes.

(b) ¥ you fail to disclose this
information, ar provide false
information, the Federal agency taking
the action may seek further criminal,
civil or administrative action against
you, as appropriate.

§180.735 Under what condltions do | get
an additional opportunity to challenge the
facts on which the suspension is based?

(a) You as a respondent will not have
an additional opportunity to challenge
the facts if the suspending official
determines that—

(1) Your suspension is based upon an
indictment, conviction, civil judgment,
or other finding by a Federal, State, or
local body for which an opportunity to
contest the facts was provided:

(2) Your presentation in opposition
contains only general denials to
information contained in the Notice of
Suspension;

. {3) The issues raised in your
presentation in opposition to the
suspension are not factual in nature, or
are not material to the suspending
official's initial decision to suspend, or
the official's decision whether to
continue the suspension; or

{4) On the basis of advice from the
Department of Justice, an office of the
United States Attorney, a State attorney
general's office, or & State or local
prasecutor's office, that substantial
interests of the government in pending
or contemplated legal procesdings based

on the same facts es the suspension
would be prejudiced by conducting fact-
finding.

{b) You will have an opportunity to
challenge the facts if the suspending
official determines that—

(1) The conditions in paragraph (a) of
this section do not exist; and

(2) Your presentation in opposilion
raises a genuine dispute over facts
material to the suspension.

{c) If you have an opportunity to
challenge disputed material facts under
this section, the suspending official or
designee must conduct additional
proceedings 1o resoive those facts.

§180.740 Are suspension proceedings
formai?

{a) Suspension proceedings are
conducted in & fair and informal
manner. The suspending official may
use flexible procedures to allow you to
present matiers in opposition. In so
doing, the suspending official is not
required to follow formal rules of
evidence or procedure in creating an
official record upon which the official
will base a final suspension decision.

{b) You as a respondent or your
representative must submit any
documentary evidence you want the
suspending official to consider.

§180.745 How is fact-finding conducted?

(a) If fact-finding is conducted—

(1) You may present witnesses and
other evidence, and coniront any
witness presented; and

(2) The fact-finder must prepare
written findings of fact for the record.

(b) A trenscribed record of fact-
finding proceedings must be made,
unless you as a respondent and the
Federal agency agree to waive it in
advance, If you want a copy of the
transcribed record, you may purchase it.

§180.750 What does the suspending
official consider in deciding whether to
continue or terminate my suspension?

{a) The suspending official bases the
decision on all information contained in
the officia) roaord. The record .
includes—

(1) All information in suppart of the
suspending officiel’s initial decision to
suspend you;

(2) Any further information and
argument presented in support of, or
opposition to, the suspension; end

(3) Any transcribed record of fact-
finding proceedings.

(b) The suspending official may refer
disputed material facts to another
official for findings of fact. The
suspending official may reject any
resulting findings, in whole or in part,
only after specifically determining them
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to be arbitrary, capricious, or clearly
erroneous.

§180.755 When will | know whether the
suspension is continued ar terminated?
The suspending official must make &
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
recard. The official record closes upon
the suspending official's receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause.

§180.760 How fong may my suspension
last?

(a) If legal or debarment proceedings
are initiated at the time of, or during
your suspension, the suspension may
continue until the conclusion of those
proceedings. However, if proceedings
are not initiated, a suspension may not
exceed 12 months.

(b) The suspending official may
extend the 12 month limit under
peragraph (a) of this section for an

additional 8 months if an office of a U.S.

Assistant Attorney General, U.S.
Attorney, or other responsible
prosecuting official requests an
extension in writing. In no event may a
suspension exceed 18 months without
initiating proceedings under paragraph
(a) of this section.

(c) The suspending official must
notify the appropriate officials under
paragraph (b) of this section of an
impending termination of & suspensian
at least 30 days before the 12 month
period expires to allow the officials an
opportunity to request an extension.

Subpart H—Debarment

§180.800 What are the causes for
debarment?

A Federal agency may debar a person
for—

(a) Conviction of or civil judgment
for—

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreernent or
transaction;

{2) Violation of Federel or State
antitrust statutes, including those
proscribing price fixing between
competitors, allocation of customers
between competitors, and bid rigging;

{3) Commission of embezzlement,
theft, forgery, bribery, falgification or
destruction of records, making false
statements, fax evasion, receiving stolen
property, making false claims, or
obstruction of justice; or

{4) Comrnission of any other offense
indicating & lack of business integrity or
business haonesty that seriously and

directly affects your present
responsibility;

(E) Violation of the terms of a public
agreement or fransaction so serious as ta
affect the integrity of an agency
program, such as—

(1) A willful failure to perform in -
accordance with the terms of one or
more public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or transactions;

or

(3} A willfu] violation of a statutory or
regunlatory provision or requirement
applicable to a public agreement or
transaction;

{c) Any of the following causes:

(1} A nonprocurement debarment by
any Federal agency taken before October
1, 1988, or & procurement debarment by
any Federal agency taken pursuant to 48
CFR part 8, subpart 9.4, before August
25, 1995;

(2) Knowingly doing business with an
ineligible person, except as permitted
under § 180.135;

(3) Failure io pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and
overpayments, but not including sums
owed the Federal Government under the
Internal Revenue Code) owed to any
Federal agency or instrumentality,
provided the debt is uncontested by the
debtor or, if contested, provided that the
debtor's legal and administrative
remedies have been exhausted;

{4) Viplation of a material provision of
& voluntary exclusion agresment entered
into under § 180.640 or of any
settlement of & debarment or suspension
action; or

{8) Violation of the provisions of the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701); ar

(d) Any other cause of so serious or
compelling a nature that it affects your
present responsibility.

§180.805 What notice does the debarring
official give me if | am proposed for
debarment?

After consideration of the causes in
§ 180.800, if the debarring official
proposes to debar you, the official sends
you e Notice of Proposed Debarment,
pursuant to § 180.615, advising you—

(a) That the debarring official is
congidering debarring you;

{b) Of the reasons for proposing o
deber you in terms sufficient to put you
on notice of the conduct or transactions
upon which the proposed debarment is
based;

(¢) Of the cause(s) under § 180.800
upon which the debarring official relied
for gm osing your debarment;

{d) OIE the applicable provisions of
this subpart, Subpart F of this part, and

any other agency procedures governing
debarment; and

(e) Of the governmentwide effect of &
debarment from procurement and
nonprocurement programs and
activities.

§180.810 When does a debarment take
effect?

Unlike suspension, a debarment is not
effective until the debarring official
issues a decision. The debarring official
does not issue a decision until the
respondent has had en opporiunity to
contest the proposed debarment.

§1B0.815 How may | contest a proposed
debarment?

If vou as a respondent wish to contest
a proposed debarment, you or your
representative must provide the
debarring official with information in
opposition io the proposed debarment.
You may do this crally or in writing, but
any information provided orally that
you consider important must also be
submitted in writing for the official
record,

§180,820 How much time do [ have 1o
contest a proposed debarment?

{a) As a respondent you or your
representative must either send, or make
arrengements to appear and present, the
information and argument to the
debarring officiel within 30 days after
you receive the Notice of Proposed
Debarment.

(b) The Federal agency taking the
action considers the Notice of Proposed
Debarment o be received by you—

{1) When delivered, if the agency
mails the notice to the last known street
address, or five days after the agency
sends it if the letter is undeliverable;

(2) When sent, if the agency sends the
notice by fagsimile or five days after the
sgency sends it if the facsimi}’e is
undeliverable;: or

(3) When delivered, if the agency
sends the notice by e-mail cr five days
after the agency sends it if the e-mail is
undeliverahble.

§180.825 What information must | provide
to the debarring official if | contest the
proposed debarment?

{a) In addition to any information and
argument in opposition, as a respondent
vour submission to the debarring official
must identify—

(1) Specific fucts that contradict the
statements contained in the Notice of
Praposed Debarment. Include any
information about eny of the factors
listed in § 180.860. A general denial is
insufficient to raise a genuine dispute
over facts material to the debarment;

(2) All existing, praposed, or prior
exclusions under regulations
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implementing Executive Order 12549
and all similar sctions taken by Federal,
State, or local agencies, inciuding
admoinistrative agreements that affect
only those agencies;

(3) All criminal and civil proceedings
not included in the Notice of Proposed
Debarment that grew out of fucts
relevant to the cause(s) stated in the
notice; and

" (4) All of your affiliates.

{b) If vou fail to disclose this
information, or provide false
information, the Federal agency taking
the action may seek further criminal,
civil or administrative action against

§1B0.830 Under what conditions do | get
an additional opportunity to chailenge the
tacts on whieh the proposed debarment is
based?

(a) You as e respondent will not have
an additional opportunity to challenge
the facts if the debarring official
determines that—

(1) Your debarment is based upan a
conviction or civil judgment;

(2) Your presentation in opposition
conteins only general denials to
information contained in the Notice of
Proposed Debarment; or

(3) The issues raised in your
presentation in opposition to the
proposed debarment are not factual in
nature, or are not material to the
debarring official’s decision whather to
debar.

(b) You will have an edditional
opportunity to challenge the facts if the
debarring official determines that—

(1) The conditions in paragraph (a) of
this section do not exist; and

{2) Your presentation in opposition
raises a genuine dispute over facts
material to the proposed debarment.

(c) If you have sn opportunity to
challenge disputed material facts under
this section, the debarring official or
designee must conduct additional
proceedings to resolve those facts.

§180.835 Are debarment proceedings
formai?

(8) Debarment proceedings are
conducted in e fair and informal
manner. The debarring official may use
flexible procedures to allow yon as a
respondent to present matters in
opposition. {n so doing, the debarring
official is not required to follow formal
rules of evidence or procedure in
creating en official record upon which
the official will base the decision
whether to debar,

{(b) You or your representative must
submit any documentary evidence you
want the debarring officisl to consider.

§180.840 How is fact-finding conducted?
(a) If fact-finding is conducted—
(1) You may present witnesses and

_ other evidence, and confront any

witness presented; and

(2) The fact-finder must prepare
written findings of fact for the record.

{h) A transcribed record of fact-
finding proceedings must be made,
unless you as a respondent and the
Federal agency agree to waive it in
advance. If you went & copy of the
transeribed record, you may purchase it.

§180.845 What does the debarring official
consider in deciding whether to dabar me?
(a) The debarring official may debar

you for any of the canses in § 180.800.
However, the official need nat debar
vou even if a cause for debarment exists.
The official may consider the
seriousness of your acts or omissions
and the mitigating or aggravating factors
set forth at § 180.860.

(b} The debarring official bases the
decision on all information contained in
the official record. The record
includes—

{1) All information in support of the
debarring official's proposed debarment;

(2) Any further information and
argument presented in support of, or in
opposition to, the proposed debarment;
and

{3) Any transcribed record of fact-
finding proceedings.

(c) The debarring official may refer
disputed material facts to anather
official for findings of fact. The
debarring official may reject any
resultant findings, in whole or in part,
only after specifically determining them
to be arbitrary, capricious, or clearly
@ITONEous.

§180.860 What is the standard of proof in
a debarment aciion?

() In any debarment action, the
Federal agency must establish the cause
for debarment by & preponderance of the
evidence.

(b) If the proposed debarment is based
upon & conviction or civil judgment, the
standard of proof is met. ;

§18U.855  Who has the burden of proof In
a deberment action?

{a) The Federal agency has the burden
to prove that a cause for debarment
exists,

(b) Once a cause for debarment is
established, you as a respondent have
the burden of demonstrating to the
satisfaction of the debarring official that
you are presently responsible and that
debarment is not necessary.

§180.860 What factors may-influence the
debarring officlal’s declsion?

This section lists the mitigating and
aggravating factors that the debarring

official may consider in determining
whether to debar you and the length of
your debarment period. The debarring
official may consider other factors if
appropriate in light of the circumstances
of a particular case. The existence or
nonexistence of any factor, such as one
of those set forth in this section, is not
necessarily determinative of your
present responsibility. In making a
debarment decision, the debarring
official may consider the following
factors:

{a) The ectual or potential harm or
impact thet results or may result from
the wrangdoing,

(b) The frequency of incidents and/or
duration of the wrongdoing.

{¢) Whether there is a pattern or prior
history of wrongdoing. For example, if
you have been found by another Federal
agency or a Stale agency to have
engaged in wrongdoing similar to that
found in the debarment action, the
existence of this fact may be used by the
debarring official in determining that
you have a pattern or prior history of
wrongdoing.

(d) hatEBr you are or have been
excluded or disqualified by an apency of
the Federal Government or have not
been allowsed to participate in State or
local contracts or assistance agreements
on & basis of conduct similar to one or
more of the causes for debarment
specified in this part.

(e) Whether you have entered into an
administrative agreement with a Federal
agency or a State or local government
that is not governmentwide but is besed
on conduct similar to one or more of the
causes for debarment gpecified in this

art.
P {f) Whether and to what extent you
planned, initiated, ar carried out the
wrongdoing.
(g) %\'halﬁe’r you have accepted
responsibility for the wrongdoing and
recognize the seriousness of the
misconduct that led to the cause for
debarment.

(h) Whether you have paid or agresd
to pay all criminal, civil and
sdministrative liabilities for the
improper activity, including any
investigative or administrative costs
incurred by the government, and have
made or agreed to make full restitution.

(i) Whether you have cooperated fully
with the government agencies during
the investigation and any court or
administrative action. In determining
the extent of cooperation, the debarring
official may consider when the
cooperation began and whether you
disclosed all pertinent information
known to ﬁou.

{j) Whether the wrongdoing was
pervasive within your organization. .
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{k) The kind of positions held by the

individuals involved in the wrongdoing.

(1) Whether your organization took
appropriate corrective action of
remedial measures, such as establishing
ethics training and implementing
programs to prevent recurrence,

(m) Whether your principals tolerated
the offense.

{n) Whether you brought the activity
cited as & basis for the debarment to the
attention of the appropriate government
agency in & timely manner,

(0) Whether you have fully
investigated the circumstances
surrounding the cause for debarment
and, if so, made the result of the
investigation availahle to the debarring
official.

(p) Whether you had effective
standards of conduct and internal
control systems in place at the time the
questioned conduct occurred.

(g) Whether you have taken
appropriate disciplinary action against
the individuals responsible for the
activity which constitutes the cause for
debarment.

(r) Whether you have had adequate
time to eliminate the circumstances
within your organization that led to the
cause for the debarment.

{s) Other factors that are appropriate

to the circumstances of & particular case.

§180.865 How long may my debarment
last?

(a) If the debarring official decides to
debar you, your period of debarment
will be based on the seriousness of the
cause(s) upon which your debarment is
based. Generally, debarment should not
exceed three years, However, if
circumstances warrant, the debarring
official may impose a longer period of
debarment, .

(b) In determining the period of
debarment, the debarring official may
consider the factors in § 180.860, If a
suspension has preceded your
debarment, the debarring official must
consider the time you were suspended.

(c) If the debarment is for a violation
of the provisions of the Drug-Free
Waorkplace Act of 1988, your period of
debarment may not exceed five years.

§1B0.870 When do ! know [f the debarring
official debars me?
(a) The debarring official must make
a written decision whether to debar
-within 45 days of closing the official
record. The official record closes upon
the debarring official's receipt of final
submissions, information and findings
of fact, if any. The debarring official-
m?g extend that period for good cause.
) The debarring official sends you
written notice, pursuant to § 180,615
that the official decided, either—

(1) Not to debar you; or

(2) To deber you. In this event, the
notice:

(i) Refers to the Notice of Proposed
Debarment;

{ii) Specifies the reasons for your
debarment;

(iii) States the period of your
debarment, including the effective
detes; and

(iv) Advises you that your debarment
is effective far covered transactions and
contracts that are subject to the Federal
Acquisition Regulation {48 CFR chapter
1}, throughout the executive branch of
the Federal Government unless an
agency head or an authorized designee
grants an exception,

§1B0.875 May | ask the debarring official
to reconslder & decislon te debar me?

Yes, &5 a debarred person you may ask
the deberring official to reconsider the
debarment decision or to reduce the
time period or scope of the debarment.
However, you must put vour request in
writing and support it with
documentation.

§180.880 What factors may infiuence the
debarring official during reconsideration?

The debarring officiel may reduce or
terminate vour debarment based on—

(a) Newly discovered material
evidence;

(b) A reversal of the conviction or
civil judgment upon which your
debarment was based;

(c) A bona fide change in ownership
or manegement;

(d) Elimination of other causes for
which the debarment was imposed; or

(e} Other reasons the debarring official
finds appropriate.

§180.885 May the debarring officiat extend
a debarment?

(a) Yes, the debarring official may
extend a debarment for an additional
period, if that official determines that an
extension is necessary to protect the
public interest.

{b) However, the debarring official
may not ‘extend a debarment solely on
the basis of the facts and circumstances
upon which the initia] debarment action
was based.

{c) If the debarring official decides
that a debarment for an additional
period is necessary, the debarring
official must follow the applicable
procedures in this subpart, and Subpart
F of this parl, to extend the debarment.

Subpart i—Definitions

§1B0.80C Adequats evidence.

Adequate svidence means
information sufficient to support the
reasonable belief that a particularact or
omission has occurred.

§180.905 Affiliate.

Persons are affiliates of each other if,
directly or indirectly, either one
controls or has the power 1o control the
other or a third person controls or has
the power to control botk. The ways «
Federal agency may determine control
include, but are not limited to~—

{a) Interlocking management or
ownership;

{b) Identity of interests among family
members;

{c) Shared facilities end equipment;

{(d) Common use of employees: or

(e) A business entity which has heen
organized following the exclusion of a
person which has the same or similar
management, ownerehip, ar principal
employees as the excluded person.

§180.910 Agent or representative.

Ageni or representative means any
person who acts on behalf of, or who is
authorized to commit a participant in &
covered {ransaction.

§180.915 Civil judgment. .

Civil judgment means the disposition
of a civil action by any court of
competent jurisdiction, whether by
verdict, decision, settlement,
stipulation, other disposition which
creates a civi) lability for the
complained of wrongful acts, or a final
determination of liability under the
Program Frand Civil Remedies Act of
1988 (31 U.5.C. 3801-3812).

§180.820 Conviction.
Conviction means—

(a) A judgment or anv cther
determination of guilt of e criminal
offense by any court of competent
juriediction, whether eniered upon e
verdict or plea, including a ples of nolo
contendere; or

(b) Any other resolution that is the
functional equivalent of a judgment,
including probation before judgment
and deferred prosecution. A disposition
without the participetion of the court is
the functional equivalent of a judgment
only if it includes an admission of guilt,

§1B0.925 Debarment.

Debarment means an action taken by
a debarring official under Subpart H of
this part to exclude & person from
participating in covered transactions
and transactions covered under the
Federal Acquisition Regulation (48 CFR
chapter 1). A persen so excluded is
debarred.

§180.930 Debarring official.

Debarring official means an agency
official who is suthorized to impose
debarment. A debarring official is
either—
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(8) The af%enc head; or
(b) An official designated by the
agency head.

§1B0.936 Disquallfied.

Disgualified means that a person is
prohibited from participating in
specified Federal procurement or
nonprocurement transactions as
required under & statute, Executive
order (other than Executive Orders
12549 and 12689) or other anthority.
Examples of disquelifications include
persons prohibited under—

(a) The Davis-Bacon Act (40 U.S.C.
276(a));

(b} The equal employment
opportunity acts and Executive orders;

or

(c) The Clean Air Act (42 U.S.C.
7606}, Clean Water Act {33 U.S.C. 1388)
and Execotive Order 11738 {3 CFR, 1973
Comp., p. 789).

§180.940 Excluded or exciusion.

Excluded or exclusion means—

() That & person or commodity is
prohibited from being a participant in
covered transactions, whether the
person has been suspended; debarred;
proposed for debarment under 48 CFR
part 8, subpart 9.4; voluntarily
excluded; or

(b) The act of excluding a person.

§180.845 Excluded Parties List Sysiem

{EPLS).
Excluded Parties List System {EPLS)

means the list maintained and
disserninated by the General Services
Administration (GSA) containing the
names end other information about
persons who are ineligible.

§180.950 Federal agency.

Federal agency means any United
States executive department, military
department, defense agency or any other
agency of the executive branch. Other
agencies of the Federal government are
not considered “agencies” for the
purposes of this part unless they issue
regulations adopting the
governmentwide Debarment and
Suspension gystem under Executive
Orders 12549 and 12668,

§180.955 Indictment.

Indictment means en indictment for a
criminal offense. A presentment,
information, or other filing by a
competent authority charging e criminal
offense shall be given the same effect as
an indictment.

§180.960 Ineligible or ineligibility.

Ineligible or ineligibility means that a
person or commodity is prohibited from
covered transactions because of an
exclusion or disgualificetion.

§180.965 Lsepal proceedings.

Legal proceedings means any criminal
proceeding or any civil judicial
proceeding, including a proceeding
under the Program Fraud Civil
Remedies Act (31 U.S.C. 3801-3812}, to
which the Federal Government or &
State or local government or quasi-
governmental authority is a party. The
term also includes appeals from those
proceedings,

51808970 WNonprocurament transaction,

{a) Nonprocurement transaction
means any transection, regardiess of
type (except procurement contracts),
including, but not limited to the
foliowing:

(1) Grants.

(2) Cooperative agreements.

{3) Scholarships.

(4) Fellowships.

(5) Contracts of assistance.

(6) Loans.

{7) Loan guarantees.

(8) Subsidies.

(9) Insurances,

{10) Payments for specified uses.

(11) Donation agreements.

{b) A nonprocurement transaction et
any tier does not require the transfer of
Federal funds.

§180.875 Notfice.

Notice means a written
communication served in person, sent
by certified mail or its equivalent, or
sent electronically hy e-mail or
facsimile. {See § 180, 615.)

§180.980 Participant.

Participant megns any person who
submits & proposal for or who enters
into a covered transaction, including an
agent or representative of a participant.

§1B0.985 Person.

Person means any individual,
c¢orporation, partnership, association,
unit of government, or legal entity,
however orgenized.

§180.990 Preponderance of the evidence,

Preponderance of the evidence means
proof by information that, compared
with informetion opposing it, leads to
the conclusion that the fact at issue is
more probably true than not,

§1B0.995 Principal.

Principal means—

{a) An officer, directar, owner,
partner, principal investigator, or other
person within a participant with
management or supervisory
responsibilities related to a covered
transaction; or

(b) A censultant or other person,
whether or not employed by the  ~
participant or paid with Federal funds,
who—

{1)Is in & position to handle Federal
funds;

{2) Is in a position to influence or
control the use of those funds; or,

(3) Occupies a technical or

“professional position capable of

substantially influencing the
development or outcome of an activity
required to perform the covered
transaction.

§180.1000 Respondent.

Hespondent means a person against
whom an egency has initiated a
debarment or suspension action.

§180.1005 Giete.

(a) State means—

{1) Any of the states of the United
States;

(2) The District of Columbiz;

(3) The Commonwealth of Puerto
Rico:

{4) Any territory or possession of the
United States; or

(5) Any agency or instrumentality of
a state.

{b) For purposes of this part, State
does not include institutions of higher
education, hospitals, or units of local
government,

§180.1010 Suspending official.

(a) Suspending official means an
agency official who is authorized to
impose suspension. The suspending
official is either:

(1) The agency head; or

(2) An official designated by the
agency head.

§180.1015 Suspenston.

Suspension is an action faken by a
suspending official under subpart G of
this part that immediately prohibits a
person from participating in covered
transactions and transactions covered
under the Federal Acquisition
Regulation (46 CFR chapter 1) fore
temporary period, pending completion
of an agency investigation and any '
judicial or administrative proceedings
that may ensue. A person so excluded
is suspended.

§180.1020 Voluntary exclusion or
valuntarily excluded.

(a) Voluntary exclusion means &

. person's agreement to be excluded

under the terms of a settlement between
the person and one or more agencies.
Voluntary exclusion must have
governmentwide effect.

(b) Voluntarily excluded means the
status of a person who has agreed to a
voluntary exclusion.

BILLING CODE 5110-01-P
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Appendix to Part 180 - Covered Transactions

COVERED TRANSACTIONS

Federal Agency

All Primary Tier
Nonprocurement Transactions

All Lower Tier
Nonprocurement Transactions

Al First Tier

>$25,000

Procurement Contracts

. All First Tier Procurement
Contracts Subject to

Agency Consent

BILLING CODE 3110-01-C

PART 215—[AMENDED]

& 3. The authority citation for part 215
continues to read as follows:

Autherity: 31 U.S.C. 503; 31 U.S.C. 1111:
41 U.S.C. 405; Reorganization Plan Na. 2 of
1870; E.Q. 11541, 35 FR 10737, 3 CFR, 1966—
1970, p. B39,

X 4. Section 215.13 is revised to read as
follows:

All Lower Tier Subcontracts

Subject to
‘Agency Consent

§215.13 Debarment end suspension,

Federal awarding agencies and
recipients shall comply with Federal
agency regulations implementing E.0.s
12549 and 12689, *Débarment and
Suspension.”” Under those regulations,
certain parties who are debarred,
suspended or otherwise excluded may
not be participants or principals.in
Federal assistance awards and
subawards, and in certain contracts
under those awards end subawards.

® 5, Paragraph 8 of Appendix A to part
215 is revised to read as follows:

Appendix A to Part 215—Contract
Provisions
«  * * % +

8. Debarment and Suspension (E.O.5 12549
and 12689)—A contract award with an
amount expected to equal or exceed $25,000
end certain other contract awards (see 2 CFR
180.220) shall not be made to parties listed
on the governmeni-wide Excluded Parties
List System, in accordance with the OMB
guidelines at 2 CFR part 180 that implement
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E.Cus 12548 (3 CFR, 1986 Comp., p. 189) and
12684 (3 CFR, 1989 Comp.. p. 235),
“Debarment and Suspension.” The Excluded
Parties List System contains the names of
parties debarred, suspended, or atherwise
excluded by agencies, as well as parties
declared insligible under statutory or
regulatory autnority other than E.O. 12548,

{FR Doc. 05-16647 Filed 8-30-05; 8:45 am)
BILLING GODE 3110-01-p

OFFICE OF MANAGEMENT AND

BRIINGET

[=d P 1oL (=)

2 CFR Parts 215 and 220

Cost Principies for Educationat
Institutions (OMB Circular A-21)
AGENCY: Office of Management and
Budget.

ACTION: Relocation of policy guidance to
2 CFR chapter IL :

SUMMARY: The Office of Management
and Budget (OMB) is relocating OMB
Circular A-21, “Cost Principles for
Educational Institutions," to Title 2 in
the Code of Federal Regulations (2 CFR),
subtitle A, chapter I1, part 220. This
relocation is part of cur broader
initiative to create 2 CFR a5 & single
location where the public can find both
OMB guidance for grants and
agreements and the associated Federal
agency implementing regulations. The
brouder initiative provides a good -
foundation for streamlining and
simplifying the policy framework for
grants and agreements, one objective of
OMB and Federal agency efforts to
implement the Federal Financial
Assistance Management Improvement
Act of 1899 (Pub, L. 106-107).
Furthermore, this document makes
changes to 2 CFR part 215, Uniform
Administrative Requirements for Grants
and Agreements With Institutions of
Higher Education, Hospitals, and Other
Non-Profit Organizations (OMB Circular
A=-110). The changes will add to part
215 new references to 2 CFR parts 220,
225, and 230 for the cost principles in
OMB Circulars A~21, A-87, and A-122,
respectively; will update part 216 1o
include a citation for the Social Security
Administration’s grant regulation; and
will carrect part 215 to add the -
amendatory language of A-110
published on October 8, 1999, and to
correct a typographic érror.
DATES: This decument is effective
August 31, 2005. This document
republishes the existing OMB Circular
A-21, which already is in effect.
FOR FUATHER INFORMATION CONTACT: Gil
Tran, Office of Federal Financia)
Management, Office of Management and
Budget. telephane (202) 395~3052

{direct) or (202) 395-3993 {main office)
and e-mail Ha_M._Tran@omb.eop.gov.
SUPPLEMENTARY INFORMATION: On May
10, 2004 [69 FR 25970], we revised the
three OMB circulars containing Federal
cost principles. The purpose of those
revisions was to simplify the cost
principles by making the descriptions of
stmilar cost items consistent across the
circulars where possible, thereby
reducing the possibility of
misinterpretation, Those revisions
resulted from OMB and Federal sgency
efforts to implement Public Law 106~
107, and were effective an June 8, 2004.

In this document and the two
documents immediately following this
one, we relocate those three OMB
circujars to the CFR, in Title 2 which
was astablished on May 11, 2004 {69 FR
25276) as & central location for OMB
and Federal agency policies on grents
and agreements. When we established 2
CFR and relocated OMB Circular A~110
in that new title, we stated that we
would relocate in the near future the
other OMB circulars related to grants
and egreements. Today's documents are
a significant step toward that end.

Our relocation of OMB Circutar A-21
does not change the substance of the
circular. Other then sdjustments needed
to conform to the formatiing
requirements of the CFR, this notice
relocates in 2 CFR the version of OMB
Circular A-21 as revised by the May 14,
2004 notice.

Conforming changes to 2 CFR part
215, There is a need for conforming
changes to 2 CFR part 215, which
contains administrative requirements
for grants and other financial assistance
agreements with educational
institutions and other nonprofit
organizations. The amendments to
§216.25(c)(6) and (e}, §215.27, and
§215,26(b) add the new references to 2
CFR parts 220, 225, and 230 for the cost
principles in OMB Circulars A-21, A~
87, and A-122, respectively.

Update and corrections to 2 CFR part
215, Additional changes to 2 CFR part
215 are needed to update § 215.5 and to
correct § 215,36 and § 215,72, The
npdafe to § 215.5 adds the CFR citation
for the Social Security Administration’s
(55A) implementation of the grants
management common rule, “Uniform
Administrative Requirements for Grants
and Cooperative Agreemenis to State
and Local Governments."” The changes
to § 215.36 provide the corrections
needed to include the amendments to
OMB Circular A-110 that were
published as final on October 8, 1999
[64 FR 54926) and were inadvertently
omitted from our publication of part 215
last year [69 FR 26281], The change to

§215.72 provides correction for & long-
standing typo.

List of Subjects

2 CFR Port 215

Accounting, Colleges and universities,
Cooperative egreements, Grant
programs, Grants administretion,
Hospitals, Nonprofit orgenizations,
Reporting and recordkesping
requirements.

2 CFR Part 220

Accounting, Colléges and universities,
Grant programs, Grant administrations,
Reporting and recordkeeping
requiremsnts.

Dated: August & 2005.

Joshua B. Bolten,
Director.

Autharity and Issuance

m For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR, subtitle A, chapter T, as
follows:

PART 215—[AMENDED]

® 1. The suthority citation for part 215
continues to read as follows:

Authority: 31 U.S.C. 503; 31 U.S.C. 1111;
41 U.5.C. 405; Reorganization Plan No. 2 of
1970; E.Q. 11541, 35 FR 10737, 3 CFR, 1666~
1070, p. 839,

§2165 [Amented]

& 2. Section 215.5 is amended by adding
20 CFR part 437, following 15 CFR
part 24,".

E 3. Section 215.25 is amended by
revising paragraphs (c)(6) and (e) to read
as follows:

§215.25 Revision of budget and program
plans,
* 1 3 * " *

[C] w % w

(6) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in
accordance with any of the following, as
applicable;

8) 2 CFR part 220, "Cost Principles
for Educational Institutions (OMD
Circular A-21);"

(if) 2 CFR part 230, “Cost Principles
for Non-Profit Organizations (OMB
Circular A-122};"

(iii) 456 CFR part.74, Appendix E,
“Principles for Determining Costs
Applicable to Research and
Development under Grants end
Contracts with Hospitals;" and

{iv) 48 CFR part 31, “Contract Cost
Principles and Procedures.”

* * * * *

(e) Except for requirements listed in

peragraphs (c)(1) and (c)(4) of this





