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AGENDA REPORT
December 18, 2018

Second Public Hearng, Re: Second Amendment to M95 Developer's
Agreement

SUBJECT:
Second Public Hearing, Re: Second Public Hearing on the Second Amendment to the
Developer's Agreement with M95, et.al. (District 5)

FISCAL IMPACT:

Since Transportation Impact Fees collected within the City of West Melbourne are
typically allocated to projects within the city and administered by them, there should be no
fiscal impact to Brevard County.

DEPT/OFFICE:
Planning and Development

REQUESTED ACTION:

It is requested that the Board of County Commissioners consider approval of the Second
Amendment to the Developer's Agreement with with Melbourne 95 New Haven, LLC; Echo
Trading Company, LLC; Floridana, Inc.; James E. and Barbara Fulcher; and the City of
West Melbourne. [f approved, it is requested that the Board authorize the Chair to
execute the agreement on behalf of the County and authorize the Budget Office to
execute any budget changes necessary to implement the agreement.

SUMMARY EXPLANATION and BACKGROUND:

On July 29, 2008, the Board of County Commissioners approved a Developer's
Agreement with Melbourne 95 New Haven, LLC (M95); Echo Trading Company, LLC;
Floridana, Inc.; James E. and Barbara Fulcher; and the City of West Melbourne. That
agreement required M95 to construct offsite improvements to US192 and John Rodes
Boulevard and authorized the County to reimburse M95 from transportation impact fees
collected on development in the participating properties.

On March 10, 2009 the Board approved the First Amendment to the Developer's
Agreement with M95, et.al. That amendment reduced the amount of the performance
bond M95 was required to post to 125% of the accepted bid amount.

On March 5, 2009 the Board of County Commissioners enacted the Transportation Impact
Fee moratorium which remained in effect until December 31, 2016. There were no
transportation impact fees collected from development on the participating properties
during this time period.

This agreement expired on July 29, 2018. Now that the Transportation Impact Fee




moratorium has expired, M95 is requesting a five year extension of the agreement to allow
them to recover the remainder of their expenses associated with construction of the offsite
improvements which have been delayed due to the moratorium. M95 was initially entitled
to receive $1,260,945.61. To date they have received $874,710.29 leaving a remaining
balance of $386,235.32.

The City of West Melbourne approved the Second Amendment to the Developer's
Agreement on June 19, 2018.

The Board of County Commissioners approved this agreement at the first public hearing
on December 4, 2018.

& Developrment for recording.

ATTACHMENTS:

Description
o Second Amendment to M95 Developer's Agreement
o West Melbourne City Council minutes for June 19, 2018
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Tammy Rowe, Clerk to the Board, 400 South Street  P.O. Box 999, Titusville, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

December 19, 2018

MEMORANDUM
TO:  Tad Calkins, Planning and Development Director  Attn: Stephen Swanke

RE: Item H.3., Second Public Hearing on the Second Amendment to the M95 Developer's
Agreement

The Board of County Commissioners, in regular session on December 18, 2018, conducted the
second public hearing and approved Developer's Agreement with Melbourne 95 New Haven,
LLC (M95), Echo Trading Company, LLC, Floridana, Inc., James E. and Barbara Fulcher, and
the City of West Melbourne; authorized the Chair to execute the Agreement; and authorized the
Budget Office to execute any necessary budget changes to implement the Agreement.
Enclosed are five executed Agreements.

Upon execution by all parties, please return a fully-executed Agreement to this office for
inclusion into the official minutes.

Your continued cooperation is always appreciated.
Sincerely,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

HYom my Rove
Tammy Rowe, Deputy Clerk
/kp

Encls. (5)

cc: Finance
Budget

PRINTED ON RECYCLED PAPER
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BOARD OF COUNTY COMMISSIONERS

Planning & Development Department
2725 Judge Fran Jamieson Way

Building A, Room 114

Viera, Florida 32940

Inter-Office Memo

\hﬁ’ \\D\

TO: Tammy Rowe, Deputy Clerk
FROM: Stephen M. Swanke, Program Manager
Planning & Development Departmen%
DATE: December 18, 2018
SUBJECT: Execution of Developer’s Agreementz"‘;ltem H.3. on December 18, 2018

<‘.

Please execute five copies of the enclosed Developer’s Agreement. Once the originals executed by the other
parties have been received from the City of West Melbourne, | will return a fully executed document to you for

inclusion in the Official Minutes. Thank You.

enclosure

i
\-.[;
g

Phone (321) 633-2069 e Fax {321) 633-2074
Visit Brevard County’s Zoning Homepage at: http://www.brevardcounty.us/zoning



Regular City Council Minutes
June 19, 2018
Page 7

Coastal Commerce Transportation Impact Fee Reimbursement Extension. City
Attorney Richardson stated that Melbourne 95 New Haven LLC had agreed to a
transportation impact fee reimbursement agreement in 2008. At that time, an
assessment on traffic impacts was determined for needed transportation improvements.
The developer completed over $2,000,000 of improvements at U.S. 192 and Coastal
Commerce. Therefore, a portion of those improvements ($1.9 million) were eligible for
reimbursement. The agreement stipulated that over the next 10 years the impact fees
paid by developers in the Coastal Commerce area would go to the developer. In the
first two years, there were two projects and fees were reimbursed to the developer.
Then, the County implemented an impact fee moratorium to spur development which
lasted eight years. During that time, projects like Chuck E. Cheese’s were developed
that would have paid approximately $832,000 in impact fees. Representatives from
Melbourne 95 New Haven LLC approached the City and negotiated an agreement
which extends the agreement for an additional five years with a maximum impact fee
reimbursement of $832,522,

Mark Watts, with the law firm of Cobb & Cole in Deland, Florida, thanked the City
Attorney for the summary on the request and reiterated that the developer was asking
for a way to recoup the dollars that were lost during the moratorium.

Deputy Mayor Bentley moved to approve the amendment extending the Developer's
Agreement between the City, Brevard County, Melbourne 95 New Haven, LLC, and
other property owners for an additional five years to allow the developer to recoup up to
$832,622 in transportation improvement costs through transportation impact fees
generated by development on cerfain properties near the intersection of Interstate 95
and U.S. 192, including Coastal Commerce Center commercial subdivision. Council
Member Dittmore seconded the motion, which passed with a 6-0 vote.

Sylvan Drive Septic-to-Sewer Interlocal Agreement with Brevard County and
Professional Engineering Task Order for the Sylvan Estates Septic-to-Sewer
Project. City Manager Morgan stated one of the goals of Council was to seek external
funding to do a septic-to-sewer conversion in the Sylvan Estates neighborhood. The
concept engineering had been completed and this resulted in partial grant funding of the
proposed project. Council was now being asked to approve the task order for design of
the project. Once the project is designed and permitted, staff will be able to compete for
additional funding for construction from the St. Johns River Water Management District.
He noted that possible St. Johns River grant funding can only be considered for
construction that is fully designed.

Council Member Young moved to approve the Save Our Indian River Lagoon Project
Cost-Sharing Funding Interlocal Agreement between Brevard County, Florida, and the
City_of West Melbourne, Florida, and authorize the City Manager to execute the
professional engineering task order with Infrastructure Solution Services for the Sylvan




This instrument prepared by:

Mark A, Watts, Esq.
Cobb Cole, P.A.

231 N. Woodland Avenue
DelLand, FL 32720

SECOND AMENDMENT TO DEVELOPER’S AGREEMENT

This First Amendment to Developer’s Agreement (the “First Amendment”) amends that
certain Developer’s Agreement entered into on July 8, 2008 by and between the Board of County
Commissioners of Brevard County, Florida, a political subdivision of the State of Florida, whose
address is 2725 Judge Fran Jamieson Way, Viera, Florida 32940 (hereinafter referred to as
“County”); Melbourne 95 New Haven, LLC, a North Carolina limited liability company,
successor-in-interest to Sooner Investment Group, Inc., whose address is 1228 East Morehead
Street, Suite 100, Charlotte, North Carolina, 28204 (hereinafter referred to as “M95”); Dike
Ventures, LLC, a Florida limited liability company, successor-in-interest to Echo Trading
Company and Floridana Incorporated, whose address is 4012 Snowy Egret Drive, Melbourne, FL.
32904 (hereinafter referred to as “Dike”); Fulcher, DLG, LLC, a Florida limited liability company,
successor-in-interest to James E. Fulcher and Barbara Fulcher, whose address is 350 South Ranger
Boulevard, Winter Park, Florida 32792 (hereinafter referred to as “Fulcher DLG”), and the City
of West Melbourne, Florida, a municipal corporation, whose address is 2385 Minton Road, West
Melbourne, FL. 32904 (hereinafter referred to as the “City”) (collectively, all signatories to this
First Amendment may be referred to as the “Parties™), is based on the following premises.

WHEREAS, the Parties entered into a Developer’s Agreement dated July 8, 2008 and with
an effective date of September 3, 2008 providing, among other things, for vesting of transportation
concurrency and reimbursement of costs incurred in the form of impact fee reimbursements (the
“Developer’s Agreement”); and

WHEREAS, based on the cost reimbursement commitments made in the Developer’s
Agreement, M95 incurred substantial costs associated with the design, permitting and construction
of certain elements of public transportation infrastructure identified in the Developer’s Agreement
that provide long term benefits to the City, County and members of the public; and

WHEREAS, under the terms of the Developer’s Agreement, the Parties acknowledged that
the public transportation improvements provided were of the same nature as public transportation
infrastructure improvements that could otherwise be funded from transportation impact fee
revenues.

WHEREAS, in recognition of the fact that the public transportation infrastructure
improvements provided were eligible for funding from impact fee revenues, the Parties agreed that
M95 would be eligible to receive reimbursement for the costs it incurred from the impact fee
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payments generated by the development of properties identified in the Developer’s Agreement for
a ten (10) year period commencing on the date of the Developer’s Agreement; and

WHEREAS, subsequent to the execution of the Developer’s Agreement, the County
enacted a moratorium on the payment of transportation impact fees in connection with the
development of property in Brevard County from March, 2009 through January 1, 2017 (the
“Impact Fee Moratorium™); and

WHEREAS, as a result of the Impact Fee Moratorium, transportation impact fees which
would have been paid to M95 under the terms of the Developer’s Agreement were not collected,;
and

WHEREAS, the City, County and M95 have agreed to this First Amendment as an
equitable solution to provide M95 with an opportunity to receive the impact fee reimbursements
contemplated by the Developer’s Agreement from transportation impact fee revenues now being
paid in connection with development activity in Brevard County; and

WHEREAS, the Parties hereby agree to amend the provisions of the Developer’s
Agreement that provided for a ten (10) year period from the effective date of the Developer’s
Agreement during which time M95 could receive impact fee reimbursement payments to account
for the time period during which the Impact Fee Moratorium was in effect; and

WHEREAS, the Parties further wish to specify that all other terms and conditions of the
Developer’s Agreement shall remain unchanged, including specifically provisions dealing with
the maximum amount of impact fee reimbursements which M95 may be entitled to collect.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
receipt and sufficiency of which are hereby acknowledged by all Parties, the Parties hereto agree
as follows:

1. Recitals. The above recitals are true and correct and are hereby adopted in their
entirety, and are fully incorporated into and made an integral part of this First
Amendment as though fully set forth herein.

2. Amendments to Paragraph 11. The original terms of Paragraph 11 of the
Developer’s Agreement are hereby amended as follows (changes shown in

strikethreugh/underline format):

11.  Transportation Impact Fee Reimbursement. In consideration of the
financial expenses incurred by M95 for completion of the Project, the
County and City agree that M95 and its successors in interest shall enjoy
the benefit of a transportation impact fee reimbursement in lieu of
transportation impact fee credit for the reasonable expenses associated with
completion of any and all Eligible Improvements associated with the
Project, subject to the following limitations and conditions:
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(a) for the purposes of transportation impact fee reimbursement only, the
term of this Agreement shall be teafifteen (4815) years from the
effective date of this Agreement, or the date on which the total impact
fee reimbursements associated with the Eligible Improvements to M95
equals the lesser of the full amount of the reimbursement determined
pursuant to paragraph 12 below or Three Hundred Eighty-Six Thousand
Two Hundred Thirty-Five and 32/100 Dollars ($386.235.32).
whichever occurs first;

(b) the transportation impact fees used to reimburse M95 or its successors
in interest shall be derived exclusively from land development activity
commenced on the M95 Property, Dike Property, and Fulcher DLG
Property as evidenced by issuance of building permits by the City
during the term of this Agreement;

(c) M95 recognizes that unless land development activity is commenced on
the M95, Dike and/or Fulcher DLG Properties during the term of this
Agreement, adequate and sufficient transportation impact fees may not
be collected by the County, in which case the County shall have no
further obligation to pay the full amount of said impact fee
reimbursement to M95 or its successors in interest subsequent to the
term of this Agreement;

(d) the full amount of the transportation impact fee reimbursement shall be
determined as set forth in paragraph 12 below; provided, however, in no
event shall the total impact fee reimbursement to M95 or its successors
in interest exceed $386.235.32; and

(e) any and all expenses associated with the completion of the site-related
improvements shall be the sole responsibility of M95 and pursuant to
the Ordinance shall not be reimbursable to M95 or its successors in
interest by the County through the use of transportation impact fees.

Within forty five days following final certification of the actual total cost of
the Eligible Improvements, the County shall initiate the reimbursement to
MO9S by payment of all transportation impact fees collected as a result of
land development activity on the M95 Property, Dike and Fulcher DLG
Property provided that the total amount of the payment shall not exceed the
full amount of the reimbursement determined pursuant to paragraph 12
below or $386,235.32, whichever is less. In the event that the amount of the
initial reimbursement payment is less than the full amount of the
transportation impact fee reimbursement due to M95 or its successors in
interest, the County shall refund any subsequent transportation impact fee
collections as a result of land development activity on the M95 Property,
Dike Property and Fulcher DLG Property during the term of this Agreement
on a quarterly basis until M95 has ‘been paid the full amount of the
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transportation impact fee reimbursement determined pursuant to paragraph
12 below or $386.235.32, whichever is less. The County shall have no

financial obligation to the project described herein or to the parties other
than reimbursement of impact fees and funds received via the LFRA, if any.

3. No Additional Amendments.

Except as specifically amended herein, all other

terms and conditions of the Developer’s Agreement shall remain in full force and
effect unless and except to the extent other terms and conditions may have expired
under the original terms of the Developer’s Agreement.

4. Notice. Whenever either party desires to give notice to the other, notice shall be
sent by hand delivery or certified mail, return receipt requested, and shall be sent

to:

For the County:

For M95:

With a Copy to:

For the City:

With a copy to:

For Dike:
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Office Director

Brevard County Planning & Zoning Office
2725 Judge Fran Jamieson Way, Suite A-114
Viera, Florida 32940

C. Donovan Smith

c/o Collett & Associates
P.O. Box 36799
Charlotte, NC 28236

Mark A. Watts, Esquire
Cobb Cole

231 N. Woodland Blvd.
DeLand, FL 32720

City Manager

City of West Melbourne
2285 Minton Road

West Melbourne, FL 32904

City Attorney

City of West Melbourne
2285 Minton Road

West Melbourne, FL. 32904

Dike Ventures, LLC

Attn: Ted Williams, Manager
4012 Snowy Egret Drive
Melbourne, FL 32904



With a copy to: Charles Ian Nash, Esquire
Nash & Kromash, LLP
440 South Babcock Street
Melbourne, FL 32901

5. Effective Date.  The effective date of this Agreement shall be the date on which
the last of the parties hereto executed this Agreement. The execution of this
Agreement has been duly authorized by the appropriate body of each of the parties
hereto. Each party has complied with all the applicable requirements of law and has
full power and authority to comply with the terms and conditions of this Agreement.
The venue of any litigation arising out of this Agreement shall be Brevard County,
Florida. The exhibits attached hereto and incorporated by reference herein are by
such attachment and incorporation made a part of this Agreement for all purposes.
The fact that one of the parties to this Agreement may be deemed to have drafted or
structured the provisions of this Agreement, whether in whole or in part, shall not
be considered in construing or interpreting any particular provision hereof, whether
in favor of or against such party. The terms and conditions of this Agreement shall
bind and inure to the benefit of the parties hereto and their respective successors and
assigns. This Agreement is solely for the benefit of the parties hereto and their
respective successors and assigns, and no right or cause of action shall accrue upon
or result by reason hereof to or for the benefit of any third party not a formal party
hereto. Nothing in this Agreement, whether express or implied, is intended or shall
be construed to confer upon any person other than the parties hereto any right,
remedy, or claim under or by reason of this Agreement or any of the provisions
hereof. This Agreement may not be changed, amended, or modified in any respect
whatsoever, nor may any covenant, condition, agreement, requirement, provision,
or obligation contained herein be waived, except in writing signed by all of the
parties hereto.

6. Recording. This Agreement shall be recorded in the Public Records of Brevard
County, Florida, at the expense of M95.

7. Attorney’s Fees/Hold Harmless/Prevailing Party.  Should any litigation arise
between the parties, each party shall bear its own attorney’s fees and costs. In the
event of litigation or claims against the County or City from third parties arising
from this agreement or the construction described herein, Developer shall indemnify
and hold harmless the County or City for any such claims. Developer acknowledges
specific consideration has been paid and other good and sufficient consideration has
been received for this.

8. Captions. Headings of a particular paragraph of this agreement are inserted only

for convenience and are in no way to be construed as part of the agreement or as a
limitation of the scope of the paragraphs to which they refer.
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9. Severability. If any part of this agreement is held by a court of competent
jurisdiction to be invalid, void, or unenforceable, the remaining provisions shall
nevertheless continue in full force without being impaired or invalidated in any way.
If any party’s joinder in or execution of this agreement is deemed invalid for any

particular purpose, the sections for which the joinder or execution is valid shall
remain in full force and effect.

IN WITNESS WHEREOF, this agreement has been fully executed on behalf of the

County, M95, Dike, Fulcher DLG, and the City by their duly authorized representatives on the
respective dates below.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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BREVARD COUNTY BOARD oF

: COUNTY COMMISSIONERS
ATTEST: o)
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SooH Ellis, etk . ristife snardi, Chai;

AS approved by the Board of County
Commissioney on_12/18/18

STATE OF FLORIDA
COUNTY OF BREVARD

The foregoing instrument was acknowledged before this 18 day of Dec. . 2018
by Kristine Isnardi, Board of County Commissioners of Brevard County, Florida, whe
y R

is personally known to me or produced — L e i
id (di th,
did (did not) take an oa

NOTARY PUBLIC _ grarg of Florida
My Commission expires:

1y, ey
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ety
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WITNESSES:

e,
] y '/‘ /
////4 ( //é_,

-

(/)/
\._/ﬁA"r» (AP'F’ ,f

Printed Name

(A}

Ken S (‘hl-i:)/‘“\"

Printed Name

STATE OF [\|gs. r
COUNTY OF {ULRKE,

MELBOURNE 95 NEW HAVEN, LLC
a North Carolina limited liability company

By: ?M (4#"%‘

Robert C. Collett, Manager

(Seal)

The foregoing instrument was acknowledged before me this :ﬁ"‘ day of &ﬂg_[__,
2018, by ROBERT C. COLLETT, Manager of MELBOURNE 95 NEW HAVEN, LLC, a North

Carolina limited liability company, on behalf of the company. He is personally known to me or

has produced
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as identification.

" :
ode © Mo
Notary Public, State of NC at Large

Printed Name: Skpskay 0\
Commission N o.ﬂ[{‘?@(‘ﬂjml‘:\t\-‘c

My Commission Expires: NAS-A0




WITNESSES: DIKE VENTURES, LLC
a Florida limited Liability company

By: TPW VENTURES, LLLP, 3
Florida Limited liability limited
partnership, its sole Member

By: TPW Managers, LLC, a
Florida limited liability

/ company, its sole General
Partner
7 7 1A I L Z-\

o

/
j/ / Name: Theodore P. Williams
an remre | - - ‘ Its: Manager

Printed Name

Vewon ca Hortom

Printed Name

STATE OF FLORIDA
COUNTY OF

Mot (e
The foregoing instrument was acknowledged before me this };}/ day of (, :b{% tf ,

2018, by THEODORE P. WILLIAMS, Manager of TPW Managers, LLC, a Florida limited

liability company, the sole general partner of TPW Ventures, LLLP, a Florida limited liability

limited partnership, the sole member of Dike Ventures, LLC, a Florida limited liability company,

on behalf of the company., He is personally known to me or has produced
as identification,

WO ¢

[
/a%;@ Howquﬂmgfﬁiwlorwa \‘\vfﬁ/ofary Public, State 0(%( )
VY22 \

i 9227 A "
& uy Euﬂm“é:';‘lrz f,fai", 7 2012 Printed Name: (| L -
Commission No,(75 49977
IS . [ 2
My Commission Expires; \\¢cuf VT, 255
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WITNESSES:

Printed Name
AN T\
et =
O
L S A |J) (Cy

Printed Name
STATE OF FLORIDA

COUNTY OF __(Jemly€

FULCHER DLG, LLC
a Florida limited liability company

/%m £ Tl

James E. Fulcheryﬂ/fanager

(Seal)

The foregoing instrument was acknowledged before me this / q day of %é ,
2018, by JAMES E. FULCHER, Manager of FUL.CHER DLG, LLC, a Florida linfited liability
company, on behalf of the company, He is personally known to me or has produced

Zk/me ben/c€ as identification.

Andrly Savchuk
State of Florida

PPy,

5, ﬂfg My Commlssion Explres 11/24/2019
or

Commission No. FF 936912
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y

Notary Public, State of F 1'idW
Printed Name: /g@é',%

Commission No,  A# 357X

My Commission Expires; 7%/t 94 AOR7




ATTEST: CITY OF WEST MELBOURNE, FLORIDA
a Florida municipal corporation

Cynthia Hanscom, Clerk Hal Rose, Mayor

STATE OF FLORIDA
COUNTY OF BREVARD

The foregoing instrument was acknowledged before this day of , 2018
by Hal Rose, Mayor of the City of West Melbourne, Florida, who is personally known to me or
produced as identification and who did (did not) take an oath.

NOTARY PUBLIC - State of Florida
My Commission expires:

Approved as to legal form and sufficiency:

Morris Richardson, City Attorney
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