2725 Judge Fran Jamieson

Agenda Report Way

Viera, FL 32940

Consent

F.8. 4/23/2024

Subject:
Approval; RE: Trail Access Lease at Fox Lake Sanctuary (District 1)

Fiscal Impact:
There are no fiscal impacts to General Revenue funds. The Environmentally Endangered Lands Program
budget will fund the annual $365.00 lease fee.

Dept/Office:

Parks and Recreation/Environmentally Endangered Lands Program

Requested Action:
Approve the trail access lease at the Fox Lake Sanctuary.

Summary Explanation and Background:
The purpose of the trail easement is to allow a public use entrance from Fox Lake Park, across private property
owned by Modern, Inc., to the Fox Lake Sanctuary trail system.

The Board of County Commissioners approved the original trail access Lease Agreement on May 28, 2013. The
Lease was amended in 2017 and 2018 and expired in December 2023; however, the trail remained open. The
new agreement will extend the lease term for five (5) years through December 29, 2028.

Clerk to the Board Instructions:
Please return Board Memorandum to the Environmentally Endangered Lands Program.

Brevard County Board of County Commissioners Page 1 of 1 Printed on 4/16/2024
powered by Legistar™ 9:



BREVAR

BOARD OF COUNTY COMMISSIONERS
FLORIDA’S SPACE COAST

Kimberly Powell, Cierk to the Board, 400 South Street » P.O. Box 998, Titusville, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Kimberly.Powell @ brevardcierk.us

April 24, 2024

MEMORANDUM

TO:  Mike Knight, Environmentally Endangered Lands Program Manager

RE:  Item F.8., Approval for Trail Access Lease at Fox Lake Sanctuary

The Board of County Commissioners, in regular session on April 23, 2024, approved and
executed the trail access lease at the Fox Lake Sanctuary. Enclosed is the fully-executed Lease
Agreement.

Your continued cooperation is always appreciated.

Sincerely,

BOARD OF COUNTY COMMISSIONERS
RACHEL M,/SADOFF, CLER

imberly Powell, Clerk oéhew

/sm

Encl. (1)

cc: Parks and Recreation
Finance
Budget

PRINTED ON RECYCLED PAPER



TRAIL ACCESS LEASE

THIS TRAIL ACCESS LEASE made thi? 3rd day of _April
2024 between BREVARD COUNTY, FLORIDA, a political subdivision of the State of
Florida, located at 2725 Judge Fran Jamieson Way, Building C, Viera, Florida, 32940
(“Lessee”) and MODERN, INC., a Florida Corporation, whose address is PO Box 1417,
Cocoa Beach, Florida, 32932 (“Owner”).

WHEREAS, the Lessee owns certain real property known as Fox Lake
Sanctuary. The sanctuary is separated from additional County owned land, known as Fox
Lake Park, by private land of the “Owner”. The location of Fox Lake Sanctuary, Fox
Lake Park and the Owner’s land is depicted in Exhibit “A”, attached and incorporated by
reference herein; and

WHEREAS, the County has determined that although legal access to the
Sanctuary does exist through the Lessee’s property, an alternate route leased from the
Owner would provide visitors with a better recreational trail experience. This leased
access is referred to as the “Trail” and is generally depicted in Exhibit “A”; and

WHEREAS, in order to provide a better recreational trail experience to visitors,
the Lessee and the Owner entered into an agreement on May 28, 2013 (the “Trail Access
Lease™), which is attached hereto and incorporated herein by reference, to establish and

WHEREAS, an amendment to the Trail Access Lease was entered into in 2017
(the “First Amendment to the Lease”), and 2018 (the “Second Amendment to the
Lease™), which are attached hereto and incorporated herein by reference, in order to
relocate the area of Owner’s property designated as the “Trail” to provide better public
access to Lessee’s property; and update names for Notices; and

WHEREAS, the Trail Access Lease expired on December 29, 2023, and both
parties desire to extend the term for an additional five (5) years, through December 29,
2028,

NOW, THEREFORE, for good and valuable consideration, the receipt of which
is hereby acknowledged, the Parties affirm the obligations under the Trail Access Lease
are as follows:

1. PROPERTY:

In consideration of the rents, covenants and agreements hereinafter reserved and
contained on the part of the Lessee to be observed and performed, the Owner demises and
leases to the Lessee, and the Lessee rents from the Owner the property, referred to as the
Trail, for use as a recreational access trail.
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2. TERM:

The term of the Lease shall commence on the effective date of the Lease and expire on
December 29, 2028, unless sooner terminated (the “Lease Term”). Should party desire to
terminate the Lease at any time during the Lease Term, then the terminating party shall
provide the other party with ninety (90) days written notice. The Parties may agree to
extend this Lease for up to two additional one-year terms. Any extensions must be
approved in writing by both Parties prior to termination of this Lease.

3. RENTAL CONSIDERATION:

For the term of this Lease, Lessee agrees to pay Owner $1.00 per day, payable in advance
every six months, for the term of this Lease. Said sum shall be paid to Owner in lawful
money of the United States of America, which shall be legal tender at the time of
payment, at the office of Owner or to such other person or at such place as Owner may
from time to time designate in writing. In the event Owner exercises its right to terminate
the lease as set forth in section 2 above, during any term for which the rent has been paid,
the Owner will, upon vacation and surrender of possession of the Trail by Lessee,
reimburse Lessee any excess rent paid in advance for the balance of the applicable term.
The amount to be reimbursed to Lessee shall be calculated by taking the rental amount
paid minus the number of days occupied by the Lessee at the time of surrender of the
Trail by Lessee.

4. USE OF TRAIL:

During the term of this Lease and any extension thereof, Lessee shall use the Trail only
for non-vehicular public access to the Fox Lake Sanctuary.
The trail will be a natural surface foot path with a cleared width of no more than 8 feet.

5. SIGNAGE:

Lessee shall be responsible for the costs of fabrication, installation and maintenance of
appropriate signage to keep visitors on the leased trail and identify the Owners property
adjacent to the trail as private property. Should Owner note that any maintenance or
repairs to the signage is required, it shall immediately notify Lessee of same. Lessee
shall be responsible for keeping trail users off Owner’s other property. Lessec may
install fencing along the trail, at its option and cost.

6. LESSEE'S OBLIGATIONS:

A Lessee shall not permit, commit, or suffer any waste, impairment or deterioration
of Owner’s other property and of the Trail or any part thereof

B. Lessee shall not create or excavate any lakes, canals or ditches on any property
except that Lessee may clear the property for the Trail within the Trail boundaries.

C. Lessee shall on the expiration or the sooner of the termination of this Lease term,
surrender to the Owner the Trail in good condition, repair and free of debris, reasonable
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wear and tear accepted.
7. ACCESS:

Owmer shall also have the right to enter the Trail at all reasonable times to inspect any
property for compliance with this Lease.

8. ALTERATIONS:

Lessee shall not make any alterations or improvements to the Trail other than what is
described in this Lease without the prior written consent of Owner. Lessee shall present
to Owner plans and specifications for such work at the time approval is sought. If Lessee
is permitted to make alterations, Lessee shall furnish to Owner, upon completion of same,
a certified statement showing the total cost of such alterations and satisfactory evidence
that payment for same has been made in full. To the extent allowed by law, as to any
work performed by Lessee, Lessee shall indemnify and hold Owner harmless from any
liens, claims or other liabilities that may be filed on or made against Owner or the Trail as
a result of such work performed by Lessee. Nothing contained in this Agreement shall be
construed as a waiver of Lessee’s right to sovereign immunity under Section 768.28,
Florida Statutes, or other limitations imposed on Lessee’s potential liability under state or
federal law. Any alterations or improvements made by Lessee shall become a part of the
realty and be the sole property of Owner upon expiration or termination of this
Agreement unless Lessee elects to remove such alterations and improvements and such
removal can be done without damage or injury to the Trail.

9, INDEMNITY:

Except for losses, damages and claims arising out of the acts or omissions of Owner or
Owner’s agents, contractors and employees, Lessee agrees to indemnify and hold
harmless Owner against all claims, damages, losses, and expenses, including attorney’s
fees, arising out of or resulting from Lessee’s use of the Trail, if such claims, damages,
losses, or expenses are caused solely by the negligent or wrongful acts of Lessee.
However, nothing contained herein shall constitute a waiver by either party of its
sovereign immunity or the provisions of Section 768.28, Florida Statutes, or other
limitations imposed on Lessee’s potential liability under state or federal law. Nothing
herein shall be construed as consent to be sued by third parties.

Lessee, upon notice from Owner, shall defend the same at Lessee’s expense by counsel
acceptable to Owner. Likewise, Owner shall indemnify and hold harmless Lessee from
and against any and all claims arising from any activity, work or things done, permitted
or suffered by Owner in or about the Trail to the extent that such claims, damages, losses,
or expenses are caused solely by the negligent or wrongful acts of the Owner or its
employees. Owner, upon notice from Lessee, shall defend the same at Owner’s expense
by counsel acceptable to Owner.
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10. INSURANCE:

At al] times during the term hereof, Lessee shall maintain, at its sole cost and expense,
policies in effect to insure against claims resulting from Lessee's activities relating to this
Lease for personal injury or property damage under a policy of general public Liability
insurance, with limits of at least $500,000 for bodily injury and $100,000 for property.
damage. All insurance required to be carried by Lessee hereunder shall be issued by
responsible insurance companies, qualified to do business in the State of Florida
reasonably acceptable to Owner. Each policy shall name Owner, as Certificate Holder, on
insurance certificates evidencing the existence and amounts of such insurance and shall
be delivered to Owner by Lessee at least ten (10) days prior to Lessee's occupancy of the
Premises.

11. NOTICES:

Any notice, demand, request or other instrument which may be or required to be given
under this Lease, shall be delivered in person, via facsimile, sent by United States
Certified or Registered Mail, postage prepaid, or sent by a reputable overnight courier
service and shall be addressed to either party at the address as hereinabove given. Any
notice shall be deemed delivered upon hand delivery or three (3) days after depositing
such notice in postal receptacles, return-receipt requested or one (1) day after depositing
such notice with a reputable overnight courier service. Either party may designate such
other address as shall be given by written notice as follows:

If to Owner: Modem, Inc.
PO Box 1417
Cocoa Beach, FL 32932

If to Lessee: Mike Knight, Program Manager
Brevard County EEL Program:
91 East Drive
Melbourne, FL. 32904

With a copy to: Mary Ellen Donner, Director
Brevard County Parks and Recreation Department
2725 Judge Fran Jamieson Way

Viera, Florida 32940
12. ATTORNEY’S FEES AND COSTS:

In the event of any legal action to enforce the terms of this Lease, each party shall bear its
own attorney’s fees and costs.
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13. APPLICABLE LAW AND VENUE:

This Lease shall be interpreted and construed in accordance with and governed by the
laws and ordinances of Brevard County and the State of Florida. Venue for any legal
action brought by any party to this Lease to interpret, construe or enforce this Lease shall
be in a court of competent jurisdiction in and for Brevard County, Florida, and any trial
shall be non-jury.

14. AMENDMENTS:

No modification, amendment, or alteration in the terms or conditions contained herein
shall be effective unless contained in a written document prepared with the same or
similar formality as this Lease and executed by County.

15. ENTIRE LEASE:

This Lease incorporates and includes all prior negotiations, correspondence,
conversations, agreements, and understandings applicable to the matters contained herein
and the parties agree that there are no commitments, agreements or understandings
concerning the subject matter of this Lease that are not contained in the Lease.
Accordingly, the parties agree that no deviation from the terms hereof shall be predicated
upon any prior representations or agreements, whether oral or written. It is further agreed
that no modification, amendment or alteration in the terms and conditions contained
herein shall be effective unless contained in a written document in accordance with

paragraph 14 above.
16. SUCCESSION OF AGREEMENT:

This Lease and the rights and obligations contained herein shall insure to the benefit of
and be binding upon the parties hereto and their respective successors and assigns.

Si begin on next page
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IN WITNESS WHEREOF, the parties hereto have signed and seal this Trail Access
Lease as of the day and year first above written.

Signed, sealed and delivered.
in the presence of:

"OWNER"
Modern Inc.
Bv: /h;-g—@ /L\—Q_g\.‘

Name: Vatrae)  Wio LATE

Its:  Derssdeny

"LESSEE"

Brevard County Board of County
Commissioners
As approved by the Board on April 23, 2024

i B

Jason Steele, Chair
Brevard County Commission

Atte

Reviewed for legal form and content;:

i
Justin Caron, Assistant County Attorney

Q/lT/ Zc)'{f,q

Date
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Exhibit A:
Map of Owner's Property and Location of Tra

il Lease
s

~ g
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BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

CONTRACT REVIEW AND APPROVAL FORM

SECTION | - GENERAL INFORMATION

1. Contractor: MODERN IC 2. Amount:

3. Fund/Account#: 1610 4. Department Name: P&R-EEL PROGRAM
5. Contract Description: MODERN IN TRAIL ACCESS LEASE

6. Contract Monitor: JENNY WARNER 8. Contract Type:

7. Dept/Office Director: MARY ELLEN DONNER SFaSEER

9. Type of Procurement: Other

SECTION Il - REVIEW AND APPROVAL TO ADVERTISE

APPROVAL

COUNTY OFFICE YES SIGNATURE

User Agency

[l
Purchasing I:I
]

Risk Management

OO0 3

County Attorney D

SECTION Il - REVIEW AND APPROVAL TO EXECUTE

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency [] Warner, Jenny TS
Purchasing D D
Risk Management D D
County Attorney ] Caron, Justin e

SECTION IV - CONTRACTS MANAGEMENT DATABASE CHECKLIST

CM DATABASE REQUIRED FIELDS Complete v/

el

Department Information

Department

Program

Contact Name

Cost Center, Fund, and G/L Account

Vendor Information {SAP Vendor #)

Contract Status, Title, Type. and Amount

Storage Location (SAP)

Contract Approval Date, Effective Date, and Expiration Date

Contract Absolute End Date (No Additional Renewals/Extensions)

Material Group

Contract Documents Uploaded in CM database (Confract Form with County Attorney/ Risk
Management/ Purchasing Approval; Signed/Executed Contract)

"Right To Audit" Clause Included in Contract

ENjEiEEEEEEEEEENR

Monitored items: Uploaded to database (Insurance, Bonds, etc.)

AQ-29: EXHIBIT |
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BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

CONTRACT REVIEW AND APPROVAL FORM

SECTION | - GENERAL INFORMATION

1. Contractor: MODERN INC 2. Amount:

3. Fund/Account #: 1610/300100 4. Department Name: P&R-EEL PROGRAM
5. Contract Description: MODERN INC TRAIL ACESS LEASE

6. Contract Monitor: JENNY WARNER 8. Contract Type:

7. Dept/Office Director: MARY ELLEN DONNER LEASE/RENTALS

9.

Type of Procurement: Other

SECTION Il - REVIEW AND APPROVAL TO ADVERTISE

Risk Management

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency Ij
Purchasing I:l I:l
] ]
[l L]

County Atftorney

SECTION Ill - REVIEW AND APPROVAL TO EXECUTE

Risk Management

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency ] Warner, Jenny 83720207 2z e 5o
Purchasing ] Wall, Katherine 52055722 111746 o500

County Aftorney

SECTION IV - CONTRACTS MANAGEMENT DATABASE CHECKLIST

CM DATABASE REQUIRED FIELDS

Com

=
o
il
]
b

Department Information

[

Department

Program

Contact Name

Cost Center, Fund, and G/L Account

Vendor Information {SAP Vendor #)

Contract Status, Title, Type, and Amount

Storage Location (SAP)

Contract Approval Date, Effective Date, and Expiration Date

Contract Absolute End Date (No Additional Renewals/Extensions)

AEEEEEEN

Material Group

Conftract Documents Uploaded in CM database (Contfract Form with County Attomey/ Risk
Management/ Purchasing Approval; Signed/Executed Contract)

"Right To Audit" Clause Included in Contract

Monitored items: Uploaded to database {Insurance, Bonds, etc.)

LI O |

)|

AO-29: EXHIBIT I
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BREVARD COUNTY
BOARD OF COUNTY COMMISSIONERS

CONTRACT REVIEW AND APPROVAL FORM

SECTION | - GENERAL INFORMATION

1. Contractor: MODERN IC 2. Amount:

3. Fund/Account #: 1610 4. Department Name: P&R-EEL PROGRAM
5. Contract Description: MODERN INC TRAIL ACCESS LEASE

6. Contract Monitor: JENNY WARNER &, (Contiael Type:

7. Dept/Office Director: MARY ELLEN DONNER LEASE/RENTALS

9. Type of Procurement: QOther

SECTION Il - REVIEW AND APPROVAL TO ADVERTISE

Risk Management

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency D
Purchasing D I:]
] [l
[l

County Aftorney D

SECTION 1l - REVIEW AND APPROVAL TO EXECUTE

Risk Management

Digitally signed by Watson, Michael

Watson ’ M IChaeI Date: 2023.11.07 13:05.45 -05'00"

APPROVAL
COUNTY OFFICE YES NO SIGNATURE
User Agency ] Warner, Jenny G280 e
Purchasing D

OO

County Attorney

SECTION IV - CONTRACTS MANAGEMENT DATABASE CHECKLIST

CM DATABASE REQUIRED FIELDS

Com

plete v

Department information

Department

Program

Contact Name

Cost Center, Fund, and G/L Account

Vendor Information (SAP Vendor #)

Contract Status, Tifle, Type, and Amount

Storage Location (SAP)

Contract Approval Date, Effective Date, and Expiration Date

Contract Absolute End Date (No Additional Renewals/Extensions)

Material Group

Contract Documents Uploaded in CM database (Confract Form with County Attorney/ Risk
Management/ Purchasing Approval; Signed/Executed Contract)

R EEEEEEEEEN|

"Right To Audit" Clause Included in Contract

Monitored items: Uploaded to database (Insurance, Bonds, etc.)

AO-29: EXHIBIT |
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OARD OF COUNTY COMMISSIONERS
8 M FLORIDA'S SPACE COAST

PARKS&RES ADMIN
JUN 82013 448:43
EFIEVAFIQ»MI‘?« o

Tammy Etheridge, Clatk to the Board, 400 South Slrest « P,0. Box 099, Thusville, Florlde 32781-0868 Talgphone: (821) 637-2001
Fax: (321) 264-6972

May 29, 2013

MEMORANDUM
TO:  Jack Masson, Parks and Recreation Director
RE: ltem 1I.B.10., Trail Access Lease with Modemn Inc. for Fox Lake Sanctuary

- The Board of County Commissioners, in regular session on May 28, 2013, executed Trail
Access Lease with Modern Inc. for trail access for non-vehicular public access to Fox Lake
Sanctuary. Enclosed are two fully-executed copies of the Lease.
Your continued cooperation s greatly appreciated.

Sincerely,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

\L,f(lmmz 2:H,¢/Ualﬁle

Tammy Etheridge, Deputy Clerk

Encls. (2)
cc:  EEL Program Manager ' / -\\D"
Contracts Administration \ % \L
Finance é(, \
BUdget o Qﬁ -.\L
0@% . C}!L A \‘J/
V] <§,\I

RECEIVED

JUN 4201

BREVARD COUNTY EEL PROGRAM
ADMINISTRATION

FRINTED ON RECYCLED PAPER 106
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TRAIL ACCESS LEASE

THIS TRAIL ACCESS LEASE made this _28 day of May
2013, between BREVARD COUNTY, FLORIDA, a political subdivision of the State of
Florida, located at 2725 Judge Fran Jamieson Way, Building C, Viera, Florida, 32940
(“Lessee”) and MODERN, INC., a Florida Corporation, whose address is PO Box 1417,
Cocoa Beach, Florida, 32932 (“Owner”).

WHEREAS, the Lessee owns certain real property known as Fox Lake
Sanctuary. The sanctuary is separated from additional County owned land, known as Fox
Lake Park, by private land of the “Owner”. The location of Fox Lake Sanctuary, Fox
Lake Park and the Owner’s land is depicted in Exhibit “A”, attached and incorporated by
reference herein; and

WHEREAS, the County has determined that although legal access to the
Sanctuary does exist through the Lessee’s property, an alternate route leased from the
Owner would provide visitors with a better recreational trail experience. This leased
access is referred to as the “Trail” and is generally depicted in Exhibit “A”; and

NOW, therefore, for good and valuable consideration, the receipt of which is
hereby acknowledged, the Parties affirm the obligations under the Access Lease as
follows:

1. PROPERTY:

In consideration of the rents, covenants and agreements hereinafier reserved and
contained on. the part of the Lessee to be observed and performed, the Owner demises and
leases to the Lessce, and the Lessee rents from the Owner the property described in
Exhibit “B”, referred to as the Trail, for use as a recreational access trail.

2. TERM:

The term of the Lease shall commence on the effective date of the Lease and expire on
December 29, 2018, unless sooner terminated (the “Lease Term™). Should either party
desire to terminate the Lease at any time during the Lease Term, then the terminating
party shall provide the other party with ninety (90) days written notice. The Parties may
agree to extend this Lease for up to two additional one-year terms. Any extensions must
be approved in writing by both Parties prior to termination of this Lease.

3. RENTAL CONSIDERATION:

For the term of this Lease, Lessee agrees to pay Owner $1.00 per day, payable in advance
every six months, for the term of this Lease. Said sum shall be paid to Owner in lawful
money of the United States of America, which shall be legal tender at the time of
payment, at the office of Owner or to such other person or at such place as Owner may
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from time to time designate in writing. In the event Owner exercises its right to terminate
the lease as set forth in section 2 above, during any term for which the rent has been paid,
the Owner will, upon vacation and surrender of possession of the Trail by Lessee,
reimburse Lessee any excess rent paid in advance for the balance of the applicable term.
The amount to be reimbursed to Lessee shall be calculated by taking the rental amount
paid minus the number of days occupied by the Lessee at the time of surrender of the
Trail by Lessee.

4. USE OF TRAIL:

During the term of this Lease and any extension thereof, Lessee shall use the Trail only
for non-vehicular public access to the Fox Lake Sanctuary.

The trail will be a natural surface foot path with a cleared width of no more than 8 feet.
The trail shall be contained within the boundaries of the attached “Legal Description of
Trail Lease” (Exhibit B).

3. SIGNAGE:

Lessee shall be responsible for the costs of fabrication, installation and maintenance of
appropriate signage to keep visitors on the leased trail, and identify the Owners property
adjacent to the trail as private property. Should Owner note that any maintenance or
repairs to the signage is required, it shall immediately notify Lessee of same. Lessee
shall be responsible for keeping trail users off Owner’s other property. Lessee may
install fencing along the trail, at its option and cost.

6. LESSEE'S OBLIGATIONS:

A. Lessee shall not permit, commit, or suffer any waste, impairment or deterioration
of Owner’s other property and of the Trail or any part thereof

B. Lessee shall not create or excavate any lakes, canals or ditches on any property
except that Lessee may clear the property for the Trail within the Trail boundaries.

C. Lessee shall on the expiration or the sooner of the termination of this Lease term,
surrender to the Owner the Trail in good condition, repair and free of debris, reasonable
wear and tear accepted.

(A ACCESS:

Owner shall also have the right to enter the Trail at all reasonable times to inspect any
property for compliance with this Lease.

8. ALTERATIONS:

Lessee shall not make any alterations or improvements to the Trail other than what is
described in this Lease without the prior written consent of Owner. Lessee shall present
to Owner plans and specifications for such work at the time approval is sought. If Lessee
is permitted to make alterations, Lessee shall furnish to Owner, upon completion of same,
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a certified statement showing the total cost of such alterations and satisfactory evidence
that payment for same has been made in full. To the extent allowed by law, as to any
work performed by Lessee, Lessee shall indemnify and hold Owner harmless from any
liens, claims or other liabilities that may be filed on or made against Owner or the Trail as
a result of such work performed by Lessee. Nothing contained in this Agreement shall be
construed as a waiver of Lessee’s right to sovereign immunity under Section 768.28,
Florida Statutes, or other limitations imposed on Lessee’s potential liability under state or
federal law. Any alterations or improvements made by Lessee shall become a part of the
realty and be the sole property of Owner upon expiration or termination of this
Agreement unless Lessee elects to remove such alterations and improvements and such
removal can be done without damage or injury to the Trail.

9. INDEMNITY:

Except for losses, damages and claims arising out of the acts or omissions of Owner or
Owner’s agents, contractors and employees, Lessee agrees to indemnify and hold
harmless Owner against all claims, damages, losses, and expenses, including attorney’s
fees, arising out of or resulting from Lessee’s use of the Trail, if such claims, damages,
losses, or expenses are caused solely by the negligent or wrongful acts of Lessee.
However, nothing contained herein shall constitute a waiver by either party of its
sovereign immunity or the provisions of Section 768.28, Florida Statutes, or other
limitations imposed on Lessee’s potential liability under state or federal law. Nothing
herein shall be construed as consent to be sued by third parties.

Lessee, upon notice from Owner, shall defend the same at Lessee’s expense by counsel
acceptable to Owner. Likewise, Owner shall indemnify and hold harmless Lessee from
and against any and all claims arising from any activity, work or things done, permitted
or suffered by Owner in or about the Trail to the extent that such claims, damages, losses,
or expenses are caused solely by the negligent or wrongful acts of the Owner or its
employees. Owner, upon notice from Lessee, shall defend the same at Owner’s expense
by counsel acceptable to Owner.

10. INSURANCE:

At all times during the term hereof, Lessee shall maintain, at its sole cost and expense,
policies in effect to insure against claims resulting from Lessee's activities relating to this
Lease for personal injury or property damage under a policy of general public Liability
insurance, with limits of at least $500,000 for bodily injury and $100,000 for property
damage. All insurance required to be carried by Lessee hereunder shall be issued by
responsible insurance companies, qualified to do business in the State of Florida
reasonably acceptable to Owner. Each policy shall name Owner, as an additional
insured, on insurance certificates evidencing the existence and amounts of such insurance
and shall be delivered to Owner by Lessee at least ten (10) days prior to Lessee's
occupancy of the Premises.
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11.  NOTICES:

Any notice, demand, request or other instrument which may be or required to be given
under this Lease, shall be delivered in person, via facsimile, sent by United States
Certified or Registered Mail, postage prepaid, or sent by a reputable ovemight courier
service and shall be addressed to either party at the address as hereinabove given. Any
notice shall be deemed delivered upon hand delivery or three (3) days after depositing
such notice in postal receptacles, retum-receipt requested or one (1) day after depositing
such notice with a reputable overnight courier service, Either party may designate such
other address as shall be given by written notice as follows:

If to Owner: Modem, Inc.
PO Box 1417
Cocoa Beach, FL 32932

If to Lessee: Mike Knight, Program Manager
Brevard County EEL Program:
91 East Drive
Melbourne, FL. 32904

With a copy to: Jack Masson, Director
Brevard County Parks and Recreation Department
2725 Judge Fran Jamieson Way
Viera, Florida 32940

12. ATTORNEY'’S FEES AND COSTS:

In the event of any legal action to enforce the terms of this Lease, each party shall bear its
own attorney’s fees and costs.

13. APPLICABLE LAW AND VENUE:

This Lease shall be interpreted and construed in accordance with and governed by the
laws and ordinances of Brevard County and the State of Florida. Venue for any legal
action brought by any party to this Lease to interpret, construe or enforce this Lease shall
be in a court of competent jurisdiction in and for Brevard County, Florida, and any trial
shall be non-jury.

14. AMENDMENTS:

No modification, amendment, or alteration in the terms or conditions contained herein
shall be effective unless contained in a written document prepared with the same or
similar formality as this Lease and executed by County.
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15. ENTIRE LEASE:

This Lease incorporates and includes all prior negotiations, correspondence,
conversations, agreements, and understandings applicable to the matters contained herein
and the parties agree that there are no commitments, agreements or understandings
concerning the subject matter of this Lease that are not contained in the Lease.
Accordingly, the partics agree that no deviation from the terms hereof shall be predicated
upon any prior representations or agreements, whether oral or written. It is further agreed
that no modification, amendment or alteration in the terms and conditions contained
herein shall be effective unless contained in a written document in accordance with
paragraph 14 above.

16. SUCCESSION OF AGREEMENT:

This Lease and the rights and obligations contained herein shall insure to the benefit of
and be binding upon the parties hereto and their respective successors and assigns.

Si in on next page
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IN WITNESS WHEREOF, the parties hereto have signed and seal this Trail Access
Lease as of the day and year first above written.

Signed, sealed and delivered
in the presence of:

"OWNER"
Modern Inc,

By: 'M“—-__"
M% e E Moelle

Its: Press ek

"LESSEE"

Brevard County Board of County
Commissioners
As approved by the Board on 5~28-2013

By: / /%

Name: Andy Anderson
Its: Chairman

Attest:

Y

Scott Ellis, Clerk of Court

{gved f@r legal form and content;

Christine Lepore, /\ssistant County Attorney

May 7, a3

Daté
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Exhibit A:

Map of Owner's Proporty and Locallon of Trall Loase
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l'IBll

SKETCH AND LEGAL OF TRAIL ACCESS LEASE

EXHIBIT
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SKETCH OF DESCRIPTION  SHEET 2 OF 3 _ TS SKEtcH is Not

SECTION 12, TOWNSHIP 22 SOUTH, RANGE 34 EAST. . 1 AND 3 OF 3
THIS IS NOT A SURVEY BUT ONLY A -l
GRAPHIC DEPICTION OF THE LEGAL (AN —
DESCRIPTION ON SHEET 1 OF 3. NE GRIU OWNER: BREVARD COUNTY
ppPROEE - TAX PARCEL ID:
E 22~ 34~12~00~00001.0—-0000.00
e ' ORB 5887, PAGE 5808
- h APPROXMATE LOT
LNE (TYFICAL)
NOTE:

SEE SHEET 3 OF 3
FOR EASEMENT DETAIL

SCALE: PUBLIC BOAT
1" = 200 OWNER: MODERN, INC. [ RAMP
TAX PARCEL ID: | B EASEMENT
POINT OF 22-34~12~00-00501.0~0000.00 | CCMB 40-274
TERMINATION ORB 3105, PAGE 0845 : 200

POINT OF BEGINNING

CENTERLINE OF 8.00' WIDE
INGRESS—EGRESS EASEMENT

|
| |
| I
| |
o 1 |
By | |
£ 8,00 FOOT WIDE _ FOX LAKE
5 “i % | IPJGRESS-EGRESS a : COUNTY PARK
Sg I EASEMENT 8 I'g
g §§§ : g 15 OWNER: BREVARD COUNTY
o ]
S W G SITE ADDRESS:
E se Rl fgg g | Bgg 4400 FOX LAKE ROAD PARK,
L ElR g >§ = :; big TMUSVLLE 32796
E°7g *° & 2 oMy
£ i 5 I ggg"' |§ ?gg TAX PARCEL ID:
s 7 z bgwﬁ 18 gx 22-34~12—-00~00502.0—0000.00
N ~
By | ﬁ E ORB 0888, PAGE 0860
1) bEB |
S| 2% |
:’/' | POINT OF COMMENCEMENT
SOUTHEAST CORNER OF SOUTHEAST
| : 1/4 OF SECTION 12—22-34
I
| —~soumwesT corner oF
| FOX LAKE | [Tiocie b ot
SDUTH LINE SECVION ROAD | / 0088 PAGE 0850
| 12 AND NORTH ) SBEB7 36W
imm OF WAY LINE | 25 RIGHT OF WAY PER ey
_ SB8T7'SE"W  550.24 P —-—‘l e
e T e e 1 e B
l ool - 1 I LOT 22
5 | OF WAY LNE | Lotz l i
Gl Wi
PROJECT $13-02-022 |  PREPARED BY :BREVARD COUNTY PUBLIC WORKS SURVEYING & MAPPING DIVISION
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POINT OF SHEET 3 OF 3
TERMINATION  THIS SKETCH IS NOT A SURVEY AND IS NOT l POINT OF
VALID WITHOUT SHEETS 1 AND 2 OF 3 BEGINNING
CENTERLUME OF B8.00°
OWNER: MODERN, INC. EORESS EASEMENT
x ORB 3105, PAGE 0846
z& L29 |28
g% § t€ o
g -' 2
¢ & / g 8
B : ok b
=8 2 : > 33 :
o - . -y 8 By
og 3 3E§ ? . %8
5 g Etgg Lz e L:7 BEE [§ Eg -
j - SCALE: U2 L Lio L9 j sasZTZa"w
a - CORNER OF FOX LAKE ’
Y Ay PR
. FOX LAKE ROAD POINT OF COMMENCEMENT
SOUTHEAST CORNER OF SOUTHEAST
1/4 OF SECTION 12—-22-34
L1 | S87°05'40"W | 21.58° L16 | N78'43'50"W | 37.44'
L2 | S65'15'37"W | 52.95' L17 [ N33°38'57"W | 20.25'
L3 | S54°06'29"W | 35.25" L18 | N44°34'20"W | 26.52"
L4 | S3B°37'06"W | 50.61' L19 | N53°20'37"W | 15.18’
L5 | S2521'25"W | 40.13' L20 | NOG°48'15"W | 25.28’
L6 | S29°55’'35"E |17.79' L21| N62°51'06"W | 10.33'
L7 | S1337'11"W |23.13" L22 | S88°23'08"W | 25.14'
L8 | S38'50'38"W | 16.11° L23 | N56'00'49"W | 22.78'
L9 | S2B°05'15"W | 22.54' L24 [ N59°32'53"W | 18.14'
L10 | N5859'13"W | 31.20° L25 [ N43°49'13"W | 20.34'
L11 | S86°00"10"W | 45.47" L26 | N7714'02"W | 33.29’
L12 | N70°24'54"W | 22.56' L27 | S45°06°09"W | 31.24’
L13 | N38°20'42"W | 56.15' L28 | S75°45'51"W | 8.87
L14 | N16°34'46"E | 21.42 L29 | N65°41'22"W | 17.95'
L15 | N33'04'23"W | 7.05° L30 | N51°41"10"W |31.63’
PROJCT #13-02-022 |  PREPARED BY :BREVARD COUNTY PUBLIC WORKS SURVEYING & MAPPING DIVISION
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BRE\IAFIQLMI‘?

BOARD OF COUNTY COMMISSIONERS FLORIDA’S SPACE COAST

Tammy Rowe, Clerk to the Board, 400 South Strest « P.O. Box 999, Tltusvllle, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

August 9, 2017

MEMORANDUM
TO:  Mary Ellen Donner, Parks and Recreation Director Attn: Mike Knight

RE: ftem 1.B.2., Amendment to Trail Access Lease with Modern, Inc., for Fox Lake
Sanctuary

The Board of County Commissioners, in regular session on August 8, 2017, executed an
Amendment Access Lease with Modern, Inc. to provide access to Fox Lake Sanctuary.
Enclosed is a fully-executed copy of the Lease.

Your continued cooperation is greatly appreciated.

Sincerely yours,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

\ki&mrng Rowe_

Tammy Rowe, Deputy Clerk

lemw
Encl. (1)
cc: Budget

Finance
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NT TO \CCESS E

THIS AMENDMENT made this 8 _ day of _ August 2017,
between the BOARD OF COUNTY COMMISSIONERS OF BREVARD COUNTY,
FLORIDA, a political subdivision of the State of Florida, located at 2725 Judge Fran
Jamieson Way, Building C, Viera, Florida, 32940 (“Lessee”) and MODERN, INC., a
Florida Corporation, whose address is PO Box 1417, Cocoa Beach, Florida, 32932
(“Owner™).

WHEREAS, the Lessee owns certain real property known as Fox Lake
Sanctuary, The sanctuary is separated from additional County owned land, known as Fox
Lake Park, by private land of the “Owner”; and

WHEREAS, although legal access to the Sanctuary does exist through the
Lessee’s property, an alternate route leased from the Owner would provide visitors with a
better recreational trail experience. The parties hereto entered into a Trail Access Lease
on May 28, 2013, incorporated herein by this reference, allowing public recreational
access through an area of Owner’s property designated as the “Trail” and depicted in
Exhibits “A” and “B”; and

WHEREAS, the parties desire to relocate the Trail and replace Exhibits “A” and
“B” of the Trail Access Lease with the Exhibit “A"” attached to this Amendment.

NOW, therefore, for good and valuable consideration, the receipt of which is
hereby acknowledged, the Parties affirm the obligations under the Trail Access Lease as
follows:

L LEGAL DESCRIPTION OF TRAIL:
Exhibits “A” and “B” of the Trail Access Lease are deleted and replaced with the Exhibit
“A,” attached to this Amendment, which represents the location of the relocated
recreational access trail.

All other terms and conditions of the Trail Access Lease not inconsistent with this
Amendment shall remain in full force and effect, -
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IN WITNESS WHEREOF, the partics hercto have signed and seal this Aniendment to
Trail Access Lease as of the day and year first above written,

Signed, sealed and delivered
in the presence of!

"OWNER"
Modern Inc.

R )

A \ i \
Name: Wl kel W, N
st VPeatdun™

"LESSEE"

Board of County Commissioners of Brevard
County, Florida
As upproved by the Board on 8 / 8 / 17

By: & i éﬁt
Name:CUR MITH

lts: CHATRMAN

Attest:

.-.
A7
z il

Scott Ells, Clork oFCourt 1.

rn T oy

Reyicwed for leggd form and content;
Christine l:qioye, Assistant County Attorney
alliee

4l 7’

Datc

o
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BREVARQMJ.‘;;

30ARD OF COUNTY COMMISSIONERS FLORIDA’S SPACE COAST

rammy Rowe, Clerk to the Board, 400 South Street = P.O. Box 999, Titusvllle, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

December 19, 2018

MEMORANDUM
TO: Mary Ellen Donner, Parks and Recreation Director

RE: ItemF.5., Approval of Second Amendment to the Trail Access Lease with Modern, Inc. for
Fox Lake Sanctuary

The Board of County Commissioners, in regular session on December 18, 2018, authorized Chair
to execute the Second Amendment to Trail Access Lease to Fox Lake Sanctuary. Enclosed is a
fully-executed copy of the Amendment.

Your continued cooperation is greatly appreciated.

Sincerely yours,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

Tammy Rowe, Deputy Clerk

lemw

Encl. (1)

cc: EEL Program Manager
Conftracts Administration
Finance
Budget

i/

JAN -3 2018
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SECOND AMENDMENT TO TRAIL ACCESS LEASE

THIS SECOND AMENDMENT TO TRAIL ACCESS LEASE made and
entered the date of last signature below between the BOARD iOF COUNTY
COMMISSIONERS OF BREVARD COUNTY, FLORIDA, a political subdivision of the
State of Florida, located at 2725 Judge Fran Jamieson Way, Building C, Viera, Florida,
32940 (“Lessee™), and MODERN, INC,, a Florida Corporation, whose address is PO Box
1417, Cocoa Beach, Florida, 32932 (“Owner”).

WITNESSETH: ‘
i
WHEREAS, the Lessee owns certain real property known as loxt Lake Sanctuary
(the “Sanctuary™), which is managed by the Brevard County Env1ronmentally

Endangered Lands (“CEL”) Program: and

WHEREAS, the Sanctuary is scparated from additional Lessee-owned land
known as Fox Lake Park by private land of the Owner; and i

WHEREAS, in order to provide a belter recreational trail experience to visitors,
the Lessee and the Owner entered into an agreement on May 28, 2013 (the “Trail Access
Lease™), which is attached hereto and incorporated herein by rcference; to establish an
alternate route allowing public recreational access through an area of Owner s property;
and i

WHEREAS, an amendment to the Trail Access Lease was entered into in 2017
(the “First Amendment to the Lease™), which is attached hereto and incorporated herein
by reference, in order to relocate the area of Owner’s properly d351gnated as the “Trail”
to provide better public access to Lessec’s property; and i

WHEREAS, the Trail Access Lease is set to expire on Decembér 29, 2018, and
both parties desire to extend the term for an additional five (5) years, throuah December
29,2023, and update the contact information relating to notices. -

NOW, THEREFORE, for good and valuable consideration, the receipt of which
is hereby acknowledged, the Parties affirm the obligations under the Trail Access Lease
and the First Amendment to the Lease as follows: :

I, Section 2 “Term” of the Trail Access Lease is hereby amended to read as follows:
|

The term of the Lease is set to expire on December 29, 2018 (the “l.ease Term™).

Both Parties agree to extend the term of the Lease for five (5) additional years

through December 29, 2023, unless sooner terminated (the “Extended Lease

Term”). Should either party desire to terminate the Lease at any'time during the

Lease Term or Extended Lease Term, then the terminating party s‘hall provide the

other party with ninety (90) days written notice.
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2. Section 1! “Nolices™ is hereby amended to read as follows:

Any notice, demand, request or other instrument which may be or required to be
given under this Lease, shall be delivered in person, via facsimile, sent by United
States Certified or Registered Mail, postage prepaid, or senl by a reputable
overnight courier service, and shall be addressed to either party at the address as
heremabove given. Any notice shall be deemed delivered upon hand delivery or
three (3) days after depositing such notice in postal receptacles return-reeeipt
requested or one (1) day after depositing such notice with a reputable overnight
courier service. Either party may designate such other address as shall be given
by written notice as follows: 1

If to Owner: Modern, Inc.
PO Box 1417
Cocoa Beach, FL 32932
If to Lessee: Mike Knight, Program Manager

Brevard County EEL Program:
91 East Drive
Melbourne, FL. 32904

With a copy to: Mary Ellen Donner, Director
Brevard County Parks and Recreation Department
2725 Judge Fran Jamieson Way !
Viera, Florida 32940
3. All other terrs and conditions of the Trail Access Lease and First Amendment 1o
the Lease not inconsistent with this Second Amendment shall rémi’in in full force
and eflect.

(Signatures begin on next page)

(3]
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IN WITNESS WHEREOF, the Parties hereto have entered into this Second
Amendment to the Trail Access Lease as of the day and year written below.

Attest:
“OWNER” “LESSEE” ;
Modern, Inc. Brevard County Board of County

Commissioners :
As approved by the Boardon: __ /__ /

D A QS Pres
By: | B 4

STINE ISNARDI, CHAIR
Narne:Mrib QE/\ MDQ\\\L Name: Kristine Isnardi

Date: “ S{QD\? Date: December 18, 2018

Y-

,Et X As approved by the Board 12/18/18
Position: PT‘?.S\ R

By:

Scott Ellis, Clerk “

Revigwed for legal form and content:

U s oo 0 g

Alex Esscesse, Assistant County Attorney

Wigts

Date
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