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Aquarina PUD Settlement Agreement Amendment

SUBJECT:
Amendment to the 2009 Aquarina PUD Settlement Agreement.

FISCAL IMPACT:

DEPT/OFFICE:
Planning and Development

REQUESTED ACTION:

Itis requested that the Board of County Commissioners authorize the Chair to execute a
consent to the 2019 Aquarina Settlement Agreement and Addendum.

SUMMARY EXPLANATION and BACKGROUND:

In 2009 the Board entered into a settlement agreement with three parties to resolve
litigation regarding the Aquarina PDP/PUD. The litigation generally involved the
enforcement of PDP/PUD requirements for completion of a racquet club and beach club.
The other parties are the Aquarina Homeowners Association, Inc. (the "Association") and
the two owners of remaining undeveloped tracts in the PUD who had acquired the
properties from the original developer. The settlement agreement also included
agreements between the two developers and the Association regarding the future
development of certain tracts and the responsibility to pursue PDP/PUD amendments and
replatting to secure those development rights.

Since 2009, both amenities have been completed and conveyed to the association and
the County has completed its obligations under the settlement agreement. There are new
owners of the undeveloped tracts and they became involved in litigation with the
Association regarding their outstanding settlement agreement obligations. The County
was originally named as a party, but was subsequently dismissed.

The three parties have entered into a settlement agreement and request the County's
consent since it amends the 2009 settlement agreement. The 2019 settlement agreement
and addendum do not change the County's obligation under the 2009 settlement
agreement, nor creates any new obligation. The 2019 settlement agreement and
addendum proposed two changes: (1) conveyance of property from the Association to a
developer; and (2) the creation of a new homeowners association which will solely serve



specified tracts in the PUD. The County's consent will acknowledge that these changes
are consistent with PUD code requirements.

CLERK TO THE BOARD INSTRUCTIONS:
Return original signed documents to the County Attorney's Office.

ATTACHMENTS:
Description
2009 Settlement Agreement
n 2019 Settlement Agreement
o 2019 Settlement Agreement Addendum




BnEVAnaunt?

OF COUNTY COMMISSIONERS
BOARD OF GOU ! FLORIDA’S SPACE COAST

Tammy Rowe, Clerk to the Board, 400 South Street « P.O. Box 999, Titusville, Florida 32781-0999 Telephone: (321) 637-2001
Fax: (321) 264-6972
Tammy.Rowe@brevardclerk.us

April 24, 2019

MEMORANDUM

TO: Eden Bentley, County Attorney

RE: ltem F.5., Aquarina PUD Settlement Agreement Amendment

The Board of County Commissioners, in regular session on April 23, 2019, approved and
authorized the Chair to execute consent to the 2019 Aquarina Settlement Agreement and
Addendum. Enclosed is a fully-executed Settlement Agreement and Addendum.

Your continued cooperation is always appreciated.

Sincerely,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

Hlmmy Raoe
Tammy Rowe, Deputy Clerk
Encls. (2)

cc: Planning and Development Director
Contracts Administration

PRINTED ON RECYCLED PAPER



SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This SETTLEMENT AGREEMENT AND MUTUAL RELEASE ("Agreement") is made
and entered into by and between Plaintiff, KAHAMA VII, LLC (*KAHAMA”), and Defendant,
AQUARINA COMMUNITY SERVICES ASSOCIATION, INC. (“AQUARINA™), collectively the

“Parties”.
RECITALS

WHEREAS, KAHAMA filed suit against AQUARINA and others in the 18™ Judicial Circuit
Court in and for Brevard County, Florida (Case No, 05-2014-CA-017274) (the “Litigation™); and,

WHEREAS, AQUARINA has asserted a Counterclaim in the Litigation; and,

WHEREAS, all the claims in the Litigation between KAHAMA and AQUARINA arise out
of a dispute concerning their respective obligations with respect to real property to become owned
by KAHAMA under that certain Settlement Agreement with an Effective Date of December 16,
2009 which is attached as Exhibit “6”, said Settlement Agreement is hereby incorporated by
reference (the “First Settlement Agreement”), pertaining to the Aquarina PUD, executed by Brevard
County, Florida (the “COUNTY™), AQUARINA, KAHAMA and Carolina First Bank, then a South
Carolina corporation authorized to do business in the State of Florida (“CFB™); and,

WHEREAS, Paragraph 7.10 of the First Settlement Agreement states that the same is binding
upon the successors and assigns of the parties thereto; and,

WHEREAS, MAD Associates, LLC (“MAD?”) has intervened in the Litigation, as successor
in interest to CFB, and such intervention was approved by Order of the Court on February 23, 2018;
and,

WHEREAS, Paragraph 7.7 of the First Settlement Agreement indicates that it can be
amended by a writing which is executed by all parties; and,

WHEREAS, AQUARINA has obtained and recorded in Brevard County Official Records
Book 7232 at Page 2183 a Termination of an Ingress and Egress Easement Agreement, in favor of
Transnations Inc. (which Ingress and Egress Easement was previously recorded in Brevard County
Official Records Book 4303 at Page 0209), and AQUARINA obtained and recorded in Brevard
County Official Records Book 7238 at Page 1480 a Partial Release of a Non-Taxable Agreement
Not to Encumber or Transfer Property (which Non-Taxable Agreement Not to Encumber or Transfer
Property was previously recorded in Brevard County Official Records Book 6654 at Page 839); and,

WHEREAS, the Parties agree it is in their mutual interest to finally and fully settle and
discharge all claims of any nature whatsoever which each may have against the other arising from
or related to the facts and circumstances at issue in the Litigation and their dispute as to their
respective obligations under First Settlement Agreement, including but not limited to claims for
damages, injunctive relief, and attorneys’ fees and costs, because they wish to avoid further expense

and distraction as a result of the same; and,
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WHEREAS, the Parties agree that their respective rights and obligations set forth in the First
Settlement Agreement remain as rights and obligations unless modified herein; and,

WHEREAS, MAD is consenting to this Settlement Agreement as a change to the First
Settlement Agreement; and,

WHEREAS, the COUNTY, which is not a litigant in the Litigation, is consenting to this
Settlement Agreement as a change to the First Settlement Agreement, provided that such Consent in
and of itself shall in no way make the COUNT'Y a litigant in the Litigation now, in and of itself
constitute a form development approval for any of the property affected by this Settlement

Agreement;

NOW, THEREFORE, in consideration of the foregoing, the mutual promises contained
herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. Incorporation of Recitals; Defined Terms. The recitals are true and correct and
incorporated for all purposes herein. Whenever defined terms or words of art, as indicated by the
initial capitalization thereof, are used herein, such defined terms or words of art, if not defined herein,
shall have the meanings ascribed to such terms in the First Settlement Agreement.

a For purposes of defining the boundary of the “Reconfigured Kahama Parcels”
as set forth in the First Settlement Agreement, the legal description of the boundary of the
Reconfigured Kahama Parcels shall be that described in Exhibit “I”, and this legal description shall
control to the extent of any conflict with any other definition, descriptive statements or inferences
for same in the First Settlement Agreement,

b. For purposes of defining the boundary of the real property to be conveyed by
AQUARINA to KAHAMA under the First Settlement Agreement (so as to allow the Kahama
Parcels to become the “Reconfigured Kahama Parcels™), such real property’s legal description shall
be that described in Exhibit “2”, and this legal description shall control to the extent of any conflict
with other definitions, descriptive statements or inferences for same in the First Settlement
Agreement. The real property described in Exhibit “2” shall be referenced herein as the

“AQUARINA Conveyance Parcel.”

c. The subdivision of the Reconfigured Kahama Parcels into two (2) Lots and
one (1) Tract for purposes of the re-platting application contemplated by this Agreement shall be as
set forth in Exhibit “3” of this Agreement. The two (2) Lots shall be referenced herein as “Lot 1”
and “Lot 2,” and the Tract shall be referenced as “Tract A.5.”.

d. The Parties agree that the vested local government regulatory land
development Entitlements under the First Settlement Agreement and this Agreement for the
Reconfigured Kahama Parcels are as follows:

(1) (A) Lot 1 may be developed with three (3) low-rise multi-family
attached dwelling units or one (1) low-rise single-family dwelling unit, in building(s) having a
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maximum of thirty-five (35) feet in height in accordance with the COUNTY’s applicable land
development regulations.

(B) Lot 2 may be developed with three (3) low-rise mulli-family
attached dwelling units or one (1) low-rise single-family dwelling unit, in building(s) having a
maximum of thirty-five (35) feet in height in accordance with the COUNTY’s applicable land
development regulations.

(C)  The setback from the 1981 Coastal Construction Control Line
has and shall remain waived for the Reconfigured Kahama Parcels. Construction on Lot 1, Lot 2
and Tract A.5 is permitted with zero setback from the 1981 Coastal Construction Contro! Line.

(D)  The option described in Paragraph 5.10 of the First Settlement
Agreement for Lot 1 or Lot 2, or both, to become Members of AQUARINA by timely submitting
such Property to AQUARINA’s Declaration of Covenants, Conditions, and Restrictions, shall
remain in effect.

e. The Entitlements described in this paragraph e. are not vested as of the
Effective Date of this Agreement. However, the Entitlements described in this paragraph e. are
intended to be vested at the end of the Parties performance of this Agreement, and therefore, they
shall be treated as vested Entitlements as such terms are used in this Agreement. Tract A.5 shall be
used for private, passive recreation and open space purposes for the benefit of the owners, tenants,
and invitees of Lot 1 and Lot 2. Nothing in this Settlement Agreement or First Settlement Agreement
shall prevent all or a portion of Tract A.5 from being used to satisfy any land development regulatory
requirements applicable to Lot 1 or Lot 2, or both Lot 1 and Lot 2, which are not inconsistent with
Tract A.5°s private, passive recreation and open space use (e.g. minimum site dimension or area
requirements, landscape coverage requirements, open space requirements, permeable surface area
requirements, etc.).

f. KAHAMA is of the view that Lot 1 and Lot 2 may be combined (so as to
eliminate any side setback requirement [or other building separation requirement] for either Lot
based upon their shared Lot line) to develop up to six (6) low-rise multi-family attached dwelling
units, in building(s) having a maximum of thirty-five (35) feet in height in accordance with the
COUNTY’s applicable land development regulations, and that the Entitlements described in this
paragraph f. are vested Entitlements under the First Settlement Agreement, but AQUARINA does
not wish to agree that this is the case; therefore, on this point the Parties have agreed to disagree,
but regardless of whether such entitlements are vested or not vested, AQUARINA agrees that it will
cooperate with KAHAMA, and will not oppose KAHAMA, in the event KAHAMA ever desires to
pursue and obtain whatever development approvals may be needed to obtain and utilize the
Entitlements described in this paragraph and they will be treated in the same manner as “vested
Entitlements” are otherwise treated under this Agreement,

g. In the event any of the Entitlements described in Paragraph 1.d.,e. or f,, are
ever determined by the County or by another local govemmental entity or agency with jurisdiction
to not be vested for any reason after the performance of this Agreement, they shall nonetheless still
be considered “vested Entitlements” between the Parties for the purposes of this Agreement, and
shall be within the definition of “Reconfigured Kahama Parcels Remaining PUD Development
Approvals” as defined in paragraph 2.b. and 2.c. of this Agreement. v
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h. KAHAMA agrees that AQUARINA does not warrant or guarantee in this

Agreement that KAHAMA will be able to obtain whatever permits or development approvals may
now or in the future be required by local governmental entities or agencies with jurisdiction in
order for KAHAMA to utilize and construct one, some, or all of KAHANMA's vested Entitiements
on the Reconfigured Kahama Parcels. This Agreement contains various provisions applicable to
KAHAMA’s vested Entitlements, such as for example, the Re-Plat provisions, AQUARINA’s
duties to cooperate and assist KAHAMA in obtaining the vested Entitlements, AQUARINA’s
agreement to not oppose KAHAMA in KAHAMA's effort to obtain the vested Entitlements, and
AQUARINA’s compliance with the provisions of Sections 9, 17, 19, 20, and 25 of this Agreement,
which provisions are and shall remain in full force and effect regardless of anything in this
Agreement to the contrary. In the event that the COUNTY (or another a local governmental entity
or agency with jurisdiction) denies permits or development approvals as may be now or in the
future be required to utilize and construct KAHAMA'’s vested Entitlements on the Reconfigured
KAHAMA Parcels, KAHAMA agrees that AQUARINA shall not be liable for damages to
KAHAMA for such denial and that AQUARINA shall have no obligation to grant any
consideration {(money or otherwise) to KAHAMA to reimburse KAHAMA or make KAHAMA
whole, provided always that such denial was not caused by or attributed to AQUARINA and that
AQUARINA has performed AQUARINA’s obligations under this Agreement.

i The “Re-Plat” is defined in Paragraph 4.b.(4)(2) of this Agreement below.

2. Cooperation with Kahama’s Development Approvals.

a. At the time the Parties signed this Agreement, it is the Party’s reasonable

understanding that the Reconfigured Kahama Parcels could remain in the AQUARINA PUD and
not be subject to the Declaration of Covenants, Conditions, and Restrictions for Aquarina as recorded
in Brevard County Official Record Book 2434 at Page 1145, as amended, including the Notice of
Preservation of Conditions, Covenants, and Restrictions recorded in Official Records Book 7533 at
Page 943 (the “Declaration”). The Parties agree that this was intended and envisioned by the First
Settlement Agreement. The Parties further are of the reasonable understanding that in order for
Tract A.5 on Exhibit “3” to be private, passive recreation and open space which is conveyed to a
not for profit legal entity (i.e. homeowners association, condominium association or other like-
residential purpose legal entity) which (i) is independent of AQUARINA and (ii) is to be formed by
KAHAMA and owned by (or where the members are) the owners of Lot 1 and Lot 2 as depicted on
Exhibit “3”, that the County would consider this result a decrease in open space for the AQUARINA
PUD. To make up for this decrease in open space, if determined, the Parties have agreed that:

(1) In addition to KAHAMA providing a non-exclusive pedestrian ingress and egress easement

over the East (10) Feet of Tract A.5 as provided in Paragraph 4.d. (3) of this Agreement:

(2) KAHAMA shall additionally provide to AQUARINA a non-exclusive pedestrian
ingress and egress easement over and upon the balance of Tract A. 5 which lies West of
the East Ten (10) feet thereof and which has the same terms and conditions described in
Paragraph 4.d.(3). of this Agreement, but which shall additionally provide that: (i) the
owner of Tract A.5 shall be able to build a dune crossover structure on and over such
easement area, which dune crossover will be reserved for the exclusive use of the owners
of Lot 1 and Lot 2 as depicted on Exhibit “3”, and their invitees, and (ii) such additional
non-exclusive easement in favor of AQUARINA will terminate, in whole ot in part,
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upon the COUNTY’s approval of one or more PDP/PUD amendment(s) where MAD
(or a Jand owner other than AQUARINA) contributes open space allocated to land it
owns within the AQUARINA PUD to make up for the amount of open space attributed
to such additional non-exclusive easement which is to terminate, and (iil) the owner of
Tract A.5 shall be able to reasonably curtail the use of the easement during construction
or reconstruction of the dune crossover, provided that such curtailment shall be limited
to the area of such construction and reconstruction. The non-exclusive easement
described in this paragraph (a) shall be referenced as the Terminable Non-Exclusive
Easement.

(b) AQUARINA agrees that the construction and use of the dune crossover for the exclusive
use of the owners of Lot 1 and Lot 2 as depicted on Exhibit “3”, and their invitees, as
described in (a) above while the Terminable Non-Exclusive Easement remains in effect,
is not a reduction in the AQUARINA PUD open space, and is not inconsistent with
AQUARINA’s non-exclusive expected recreational and open space use of the easement
area while the Terminable Non-Exclusive Easement remains in effect. Additionally,
AQUARINA agrees that it shall join in and cooperate in one (1) or more of such
amendment(s) to the AQUARINA PUD as are necessary to reflect the change of open
space allocations as indicated in this Paragraph 2.a., provided always that AQUARINA
shall never be required to contribute to such amendments any open space which is
otherwise attributed to land that it owns.

(c) KAHAMA shall prepare and execute the Terminable Non-Exclusive Easement, and
cause same to be delivered in escrow, to the Escrow Agent, on or before the Brevard
County Commission Hearing on the Re-Plat. The document shall be prepared by
counsel for KAHAMA and shall be subject to the reasonable review and approval of
counsel for KAHAMA and AQUARINA.

b. The Parties agree that Section 6.9 of the First Settlement Agreement would remain
applicable prior to the construction and use of the Reconfigured Kahama Parcels’ vested
Entitlements. However, the Parties recognize that the performance of this Agreement (and the
confirmation of Entitlements described in Paragraph l.e. and 1.f.) may require other development
approvals from any govemmental agencies, authorities, and entities with jurisdiction in order for
KAHAMA to obtain or satisfy conditions of a Final Development Plan Approval to construct the
vested Entitlements for the Reconfigured KAHAMA Parcels while remaining in the AQUARINA
PUD. Any necessary PUD/PDP Amendment and other development approvals required for approval
of a Final Development Plan Approval, except the Re-Plat which is AQUARINA's responsibility,
are referenced herein as the “Reconfigured Kahama Parcels Remaining PUD Development
Approvals.”

KAHAMA shall apply for, process, obtain, and pay for all Reconfigured Kahama
Parcels Remaining PUD Development Approvals, and AQUARINA shall reasonably cooperate with
KAHAMA'’s effort to obtain same (including, being a co-applicant for any necessary PDP/PUD
approval).

C. Some of the Reconfigured Kahama Parcels Remaining PUD Development
Approvals may be required in order for the Re-Plat contemplated by this Agreement to be approved,

Y
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and this subset of the Reconfigured Kahama Parcels Remaining PUD Development Approvals shall
be referenced as the “Pre-requisite Additional Development Appravals.”

As to the Pre-requisite Additional Development Approvals, KAHAMA shall
additionally exert best efforts to ensure that the same are obtained before or con-concomitant with
the approval of the Re-Plat contemplated by this Agreement, and AQUARINA shall reasonably
cooperate with KAHAMA's effort to coordinate and obtain same (including, if necessary,
coordinating the timing of the approval of the Re-Plat contemplated by this Agreement).

3. Completion Date, Time is of the essence. The transactions contemplated by this
Agreemeut shall be consummated (the “Completion Date”) upon the recording of a Re-Plat pursuant
to the provisions of this Agreement as provided in Paragraph 4.f. below, or as otherwise may be
provided in such Paragraph 4.1f.

4. Additional Terms of Settlement. The Parties agree that each will undertake the
obligations as set forth in this paragraph, and that the Parties agree to cooperate as necessary to assist
the other party in fulfilling its obligations herein.

a. AQUARINA'’s Conveyance for the Reconfigured Kahama Parcels.

(1) AQUARINA shall convey the “AQUARINA Conveyance Parcel”
using the form of General Warranty Deed set forth in Exfibit ©2”,

(2)  The Parties expect as the time this Settlement is executed that it will
be necessary for AQUARINA to convey the AQUARINA Conveyance Parcel to two (2) grantees,
such that (i) the portion of the AQUARINA Conveyance Parcel that lies east of the 1981 Coastal
Construction Control Line (“CCCL) (and which is Tract A.5 on Exhibit “3”) will be conveyed to a
not for profit legal entity (i.e. homeowners association, condominium association, or other like
residential purpose legal entity) which is to be formed by KAHAMA and owned by (or where the
members are) the owners of Lot 1 and Lot 2, and (ii) the portion of the AQUARINA Conveyance
Parcel which lies west of and includes the 1981 CCCL line is conveyed to KAHAMA.

(3) The quality of'title to the AQUARINA Conveyance Parcel which shall
be conveyed shall be marketable title at the time the General Warranty Deed(s) is(are) delivered by
the Escrow Agent to KAHAMA upon the Completion Date, and thus the normal accessory closing-
type documentation to convey Marketable Title will be prepared by counsel for KAHAMA and will
be subject to the reasonable review and approval of counsel for AQUARINA (such as, for example,
(i) a Resolution of the Board of Directors of AQUARINA authorizing conveyance, stating that the
same is not a conveyance of all or substantially all of AQUARINA’s assets, (ii) proof of payment of
all taxes and assessments though 2018 and 2019, and (iii) the execution and delivery of a “closing -
type affidavit” to cover the subjects of there being no parties in possession, no unrecorded
assessments, no improvements made within the most recent ninety (90) day period which could give
rise to a construction lien under Chapter 713, Florida Statutes, or other law; and that all dues and
assessments of AQUARINA as same may relate to such AQUARINA Conveyance Parcel have been
paid through 2018 and 2019, if any).
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4) Within ten (10) days following the Effective Date of this Agreement,
AQUARINA shall deliver to the Escrow Agent the deed showing KAHAMA as the Grantee for the
portion of the AQUARINA Conveyance Parcel which lies West of and includes the 1981 CCCL

line.

(5) On or before the hearing where the Brevard County Commission
considers AQUARINA Re-Plat contemplated in Paragraph 4.b. below, AQUARINA shall deliver to
the Escrow Agent the deed showing a not for profit legal entity (i.e. homeowners association,
condominium association, or other like residential purpose legal entity which is to be formed by
KAHAMA and owned by [or where the members are] the owners of Lot 1 and Lot 2) as the Grantee
for the portion of the AQUARINA Conveyance Parcel which lies east of the 1981 CCCL line (also
known as Tract A.5 on Exhibit “3”). KAHAMA shall form the entity prior to the Application for
Re-Plat. The Parties understand that the entity will not be able to operate as a residential purpose
entity until the AQUARINA CONVEYANCE PARCEL has been conveyed to the grantees as
intended by this Agreement, and the Reconfigured Kahama Parcels are submitted to an appropriate
declaration, and the Parties shall cooperate with each other on the timing of such submission if this
is necessary to obtain approval of the Re-Plat.

b. Re-Plat of the portion of the Tax Parcel which is to be land owned by
AQUARINA and the Reconfigured Kahama Parcels.

(D Section 1.21 of the First Settlement Agreement defined the “Tax
Parcel” with reference to a Brevard County Ad Valorem Tax Identification Number that included
the Reconfigured Kahama Parcels, land owned by AQUARINA, and a “Lot 3” which was defined
in Section 1.9 of the First Settlement Agreement and which was owned by an owner which was not

a party to the First Settlement Agreement.

3] At the time of the First Settlement Agreement, a replatting of the Tax
Parcel was desired by KAHAMA and AQUARINA in part because the Brevard County Property
Appraiser had not assigned a separate ad valorem tax parcel identification (and billing) number to

Lot 3. This has since occurred.

3) Sections 4.3 and Sections 4.4.4 of the First Settlement Agreement
reflect that KAHAMA had the obligation to take a lead role to process a replat application for the
Tax Parcel, and that the First Settlement Agreement did not require that Lot 3 be included in this

effort.
4 The Parties have agreed that:

(a)  The land which will be re-platted as contemplated by the First
Settlement Agreement shall not include Lot 3, but instead, shall include only the land as reflected in
Exhibit “3”, and when and if a re-plat of such property is approved and recorded, the Parties will
treat such re-plat (herein the “Re-Plat™) as being the same as a re-plat of the Tax Parcel under the

First Settlement Agreement.
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(b) Instead of KAHAMA taking the lead role in the Re-Plat effort
as contemplated by Section 4.3 of the First Settlement Agreement, AQUARINA shall take the lead
role, and shall exert its best efforts to apply for, process, and obtain approval of the Re-Plat
Application from all local governmental agencies and entities with jurisdiction.

(c) As to the Re-Plat effort’s impact on the Reconfigured Kahama
Parcels:

i The Reconfigured Kahama Parcels shall be replatted in
substantial accordance with the proposed mylar and notes for the Re-Plat application which has been
approved by KAHAMA for application purposes and which is attached as Exhibit “3”, with such
changes as are approved by KAHAMA as necessary to obtain approval by the COUNTY to
implement the vested Entitlements for the Reconfigured Kahama Parcels and the terms and
conditions of this Agreement. The Parties recognize that Exhibit “3” is a pre-application draft, and
it may need tc be modified to obtain the County’s approval of the Re-Plat. Provided that any (or all)
modifications to Ex/ibit “3” do not impair the vested Entitlements on the Reconfigured KAHAMA
Parcels and are consistent with the terms and conditions of this Agreement, KAHAMA will not
assert that modifications to Exhibit “3” which are otherwise necessary to obtain County approval of
the Re-Plat either (i) constitute a default in AQUARINA’s performance of its obligations with
respect to the Re-Plat or (ii) excuse KAHAMAs performance of this Agreement.

il KAHAMA’s comment as to the Re-Plat Application
with respect to its impact on the Reconfigured Kahama Parcels and the COUNTY’s review of same
shall be included in AQUARINA’s application and in submissions which are made by AQUARINA
in response to COUNTY review comments. KAHAMA shall address all County and other reviewing
agency comments on the Re-Plat effort with respect to their impact on the Reconfigured Kahama
Parcels in a timely and prompt manner.

iii. KAHAMA shall be a co-applicant on the Re-Plat
Application.

iv, Nothing in this Agreement shall restrict or affect
KAHAMA'’S right to communicate directly with the COUNTY and other local governmental
agencies and entities with jurisdiction to review and approve the Re-Plat, and AQUARINA shall
reasonably cooperate with KAHAMA to keep it informed of issues that arise and of any need for
KAHAMA to communicate with the COUNTY and other local governmental agencies and entities
regarding any issues that affect the Reconfigured Kahama Parcels.

(d)  Astothe Re-Plat effort’s impact on land included therein other
than the Reconfigured Kahama Parcels:

i The Re-Plat will show one (1) two hundred fifty-four
(254) foot wide parcel that is owned by AQUARINA for Beach Club and active recreational
purposes, in accordance with Exfibit “3”, and with such changes as are approved by AQUARINA
as necessary to obtain approval by the COUNTY to implement any Entitlements on real property it
will continue to own after the anticipated performance of this Agreement and the terms and

conditions of this Agreement.
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il AQUARINA’s comment as to the application with
respect to their impact on the on land included therein other than the Reconfigured Kahama Parcels
shall be included in AQUARINA’s application and in submissions which are made by AQUARINA
in response to COUNTY review comments. AQUARINA shall address all County and other
reviewing agency comments on the Re-Plat effort with respect to its impact on land included therein
other than the Reconfigured Kahama Parcels in a timely and prompt manner.

iii. AQUARINA shall be a co-applicant on the Re-Plat
Application.

iv. Nothing in this Agreement shall restrict or affect
AQUARINA’S right to communicate directly with the COUNTY and other local governmental
agencies and entities with jurisdiction to review the RePlat with respect to its impact on the on land
included therein other than the Reconfigured Kahama Parcels, and KAHAMA shall reasonably
cooperate with AQUARINA to keep it informed of issues that arise and of any need for AQUARINA
to communicate with the COUNTY and other local govemmental agencies and entities regarding
any issues that affect land included therein other than the Reconfigured Kahama Parcels.

(e) As to both Parties:

i The Re-Plat effort will not depict Aquarina Beach
Drive, a private right of way depicted on the Plat recorded in Brevard County Plat Book 33 at Page
8.

1. KAHAMA has approved AQUARINA’s selection of
Briel & Associates Land Surveyors, Inc. (“Briel”) as a consultant and agent to assist the Parties in
conducting the Re-Plat effort.

iii. AQUARINA shall notify KAHAMA of other
consultants, if any which it wishes to retain in the Re-Plat effort, and agrees that it will not employ
a consultant with whom KAHAMA has a reasonable objection.

iv, AQUARINA shall assure that the financial terms of the
engagement of all of its consultants shall be commercially reasonable.

V. One half of the reasonable costs and expenses incurred
by AQUARINA in performing the lead role in applying for, processing, and obtaining the approval
of the Re-Plat in accordance with this Agreement shall be paid by KAHAMA, as opposed to vice
versa as set forth in Paragraph 5.5 of the First Settlement Agreement.

Vi. As part of AQUARINA’s lead role, it shall ensure that
itkeeps KAHAMA advised of the progress of the Re-Plat effort, and counsel for AQUARINA shall
provide reasonable advance notice of all public hearings of advisory board or committee review of
the application, and all public hearings of the COUNTY and other local govemnment agencies and
entities with jurisdiction to review and approve the application, so that counsel for KAHAMA may
attend and participate in such hearings.
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vii.  The Re-Plat effort to be completed by AQUARINA,
with KAHAMA’s assistance, as soon as reasonably possible, anticipated to be no later than
December 31, 2019, and both Parties shall cooperate to accomplish this goal. The December 31,
2019 aspirational deadline may be reasonably extended if necessary as a result of force majeure,
unanticipated issues arising, the Pre-requisite Additional Development Approvals, and the like,
providing both Parties are still exerting consistent and commercially reasonable best efforts to
conclude the Re-Plat effort.

& AQUARINA additional documents:

(1)  AQUARINA shall, on or before the Brevard County Commission Re-
Plat Hearing Date (ot earlier if required by Brevard County), prepare and execute, deliver in escrow,
to the Escrow Agent, a Release and Abandonment of Easement Rights, duly executed by
AQUARINA, releasing and abandoning any and all rights which AQUARINA may have over the
Reconfigured Kahama Parcels based upon the Access and Parking Easemnent and its subsequent
Modification that are recorded in the Brevard County Official Records Book 4485, Page 2479 and
Official Records Book 44985, Page 1938. The current draft form of this document is set forth in
Exhibit “4”, and the same will be finalized and subject to the reasonable review and approval of
counsel for KAHAMA and AQUARINA.

(2)  AQUARINA shall, on or before the Brevard County Commission Re-
Plat Hearing Date, prepare or obtain, and deliver in escrow, to Escrow Agent, a Release of the “Non-
Taxable Agreement Not To Encumber or Transfer Property” dated October 30, 2015 and recorded
in the Official Records of Brevard County, Florida, on November 2, 2015, in Official Records Book
7484, Page 1160, or a partial release so that it does not affect any of the Reconfigured Kahama
Parcels. The form of this document shall be subject to the review and reasonable approval of counsel
for KAHAMA and AQUARINA.

3) KAHAMA and AQUARINA shall cooperate to prepare and obtain,
and record proper documentation acceptable to KAHAMA's title underwriter which reflects that the
Temporary Easement described in the next sentence terminated by its own terms and conditions. In
the event this cooperative effort is unsuccessful, AQUARINA shall within thirty (30) days of the
Effective Date, prepare and execute and deliver in escrow, to the Escrow Agent, a release of the
Grant of Temporary Easement for Beach Access (“Temporary Easement”), dated October 10, 1984,
and recorded in Official Records Book 2551, Page 413, Public Records of Brevard County, Florida,
on October 24, 1984, or a partial release so that it excludes (and thus does not encumber) the
Reconfigured Kahama Parcels. The current draft form of this document is set forth in Exhibit “5”,
and the same will be finalized and subject to the reasonable review and approval of counsel for

KAHAMA and AQUARINA,

(4)  AQUARINA shall, on or before the Brevard County Commission Re-
Plat Hearing Date, prepare or obtain, and deliver in escrow, to Escrow Agent, a Release of the “Non-
Taxable Agreement Not To Encumber or Transfer Property,” recorded July 30, 2012 in Brevard
County Official Records Book 6654 at Page 839, together with a UCC Financing Statement recorded
in Official Records Book 6654 at page 853, continued by UCC Financing Statement recorded in
Official Records Book 7813 at Page 2725, and as affected by Partial Release recorded in Official
Records Book 7238 at Page 1480, or a partial release so that the foregoing do not affect any of the
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Reconfigured Kahama Parcels. The form of this document shall be subject to the review and
reasonable approval of counsel for KAHAMA and AQUARINA

(3) AQUARINA shall, if requested by KAIIAMA, on or before the
Brevard County Commission Re-Plat Hearing Date (or earlier if required by Brevard County),
prepare, re-execute and deliver in escrow, to the Escrow Agent, a Release of all AQUARINA’s
rights to that certain 30’ Private Drive shown as “Aquarina Beach Drive” as reflected on the Plat of
AQUARINA BEACH CLUB, as recorded in Brevard County Plat Book 33 at Page 8. The form of
this document shall be subject to the review and reasonable approval of counsel for KAHAMA and

AQUARINA

(6)  AQUARINA shall, on or before the Completion Date and if requested
by KAHAMA in writing, prepare, obtain and deliver in escrow, to the Escrow Agent: (i) a
termination or release of any other documents evidencing matters which arise by, through, or under
AQUARINA and which encumber, touch upon, concem, or affect the marketable title of the
Reconfigured Kehama Parcels, or (ii) an amendment to such documents so that they do not
encumber, touch upon, concern, or affect the marketable title of the Reconfigured Kahama Parcels.
Examples of documents evidencing matters which arise by, through, or under AQUARINA include:
(i) the Declaration of Covenants, Conditions, and Restrictions for Aquarina as recorded in Brevard
County Official Record Book 2434 at Page 1145, as amended, and including the Notice of
Preservation of Conditions, Covenants, and Restrictions recorded in Official Records Book 7533 at
Page 943 (the “Declaration™), (ii) any other restrictive covenant executed and recorded by
AQUARINA, (iii) encumbrances or security interests or UCC Filings or agreements not to encumber
that arise from any of AQUARINA’s mortgages, loan agreements, or financing arrangements, (iv)
any liens which arise as a result of improvements to real property owned by AQUARINA under the
Construction Lien Law, (vi) the lien of any Judgment against AQUARINA, or (vii) leases,
easements, licenses, rights of way or the like executed by AQUARINA. The form of these
documents shall be acceptable to KAHAMA's title underwriter, and shall subject to the review and
reasonable approval of AQUARINA’s legal counsel and KAHAMA's legal counsel.

(7)  AQUARINA shall, on or immediately before the Completion Date (so
that such documents are timely with respect to KAHAMA’s title insurance commitment) execute
and deliver to the Escrow Agent the normal accessory type closing documentation described in
paragraph 4.a.(3) which shall be prepared by KAHAMA's legal counsel and which shall be subject
to the reasonable review and approval of AQUARINA's legal counsel and KAHAMA’s legal
counsel.

d. KAHAMA Additional Documents:

(1) KAHAMA covenants and agrees to place into escrow for
AQUARINA’s benefit, the sum of Three Hundred Fifty Thousand and 00/100 Dollars ($350,000.00)
which is identified in Paragraph 4.4. of the First Settlement Agreement. The payment shall be
deposited in escrow, with the Escrow Agent, in favor of AQUARINA, within ten (10) of the
Effective Date of this Agreement. The escrow deposit shall be released to AQUARINA as provided

in 4.f. below,
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2) KAHAMA shall, if requested by AQUARINA, or KAHAMAs title
agent, on or before the Brevard County Commission Re-Plat Hearing Date (or earlier if required by
Brevard County), prepare, re-execute, and deliver in escrow, to the Escrow Agent, a Release of all
KAHAMA’s rights to that certain 30’ Private Drive shown as “Aquarina Beach Drive™ as reflected
on the Plat of Aquarina Beach Club, as recorded in Brevard County Plat Book 33 at Page 8. The
form of this document shall be subject to the review and reasonable approval of AQUARINA’s legal
counsel and KAHAMA's legal counsel.

3) KAHAMA shall execute a non-exclusive, perpetual easement for
pedestrian ingress and egress in favor of AQUARINA (the “Easement Agreement™) over and upon
the East Ten (10) Feet of the AQUARINA Conveyance Parcel. The Easement Agreement shall be
delivered in escrow, to the Escrow Agent, on or before the Brevard County Commission Hearing on
the Re-Plat. The easement shall be prepared by counsel for KAHAMA and shall be subject to the
reasonable review and approval of counsel for AQUARINA. The non-exclusive easement shall
provide that: (i) the easement area is provided at all times in an “as is and with all faults ” condition
and with no warranty that the same is safe or suitable for the non-exclusive pedestrian use intended,
(ii) that the use of the easement area by AQUARINA (and its members and their invitees) shall be
at their own risk, (v) that AQUARINA shall have no right to improve or alter the easement area (as
such rights [but not any obligation with respect to such retained rights] are to be remain with the
owner of the lands burdened thereby), (v) that AQUARINA shall repair any damage to the easement
area as is caused by its members or their invitees, and shall promptly pick up and properly dispose
of any garbage, trash, refuse, or other material deposited or placed upon the easement area by its
members or their invitees, and (vi) that AQUARINA shall take reasonable steps to prevent its
members or their invitees from engaging in activities which are illegal, which disturb the peace, or
which otherwise constitute a nuisance (including if necessary suspending or curtailing the use of the
easement areas by such members or their invitees). The form of this document shall be subject to
the review and approval of counsel for AQUARINA and KAHAMA.

c. Change of Escrow Agent. The Parties agree to change the Escrow Agent for
the First Settlement Agreement to Alliance Title Insurance Agency, Inc., 10 S. Harbor City
Boulevard, Melboume, Florida 32901.

f. Release of Documents and Funds in Escrow.

(1)  Within five (5) business days following receipt of notice from any
Party confirming the approval by the COUNTY of the Re-Plat and the recording of such Re-Plat in
the Brevard County Official Records, the Escrow Agent shall deliver to AQUARINA:

()  the $350,000, together with any interest earned on same; and,

(b)  the documents described in Paragraph 4.d.(2) and 4.d.(3) for
AQUARINA to record in the Brevard County Official Records at AQUARINA's expense.

(2)  Within five (5) business days following receipt of notice from any

Party confirming the approval by the COUNTY of the Re-Plat and the and the recordation of such
Re-Plat in the Brevard County Official Records, the Escrow Agent shall deliver to KAHAMA:
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(a) the General Warranty Deed(s) held by the Escrow Agent
pursuant to the provisions of Paragraph 4.a. for KAHAMA to record in the Brevard County Official

Records at KAHAMAs expense; and,

(b)  the other documents held by the Escrow Agent pursuant 1o the
provisions of Paragraph 4.a.. and Paragraph 4.c. for KAHAMA to record in the Brevard County
Official Records at KAHAMA's expense.

(3)  TheParties agree that if it is necessary to record in the Brevard County
Official Records the documents identified in Paragraph 4.£.(1).(b). and 4.f.(2) above, prior to the
recording of the Re-Plat, then the Escrow Agent shall be able to effect delivery of such documents,
and shall pay to AQUARINA the $350,000, together with any interest earned on same,
simultaneously.

(4)  Inthe event that the COUNTY or any other local governmental entity
or agency with jurisdiction denies a Pre-requisite Additional Development Approval or the
application for the Re-Plat, the Escrow Agent shall be able to make the disbursements and document
deliveries identified in Paragraphs 4.f.(1). and 4.£.(2). notwithstanding such denial if both Parties
then agree in writing. The Parties shall confer with each other and shall exercise good faith and fair
dealing in reaching a decision along these lines, and no decision shall be made during a thirty (30)
day period of time after the COUNTY’s decision is rendered and within which the Parties may be
able to address the reasons for denial and ask that the matter be reconsidered for approval (without
starting the application process all over). If the Parties decide to authorize the Escrow Agent to
break the escrow as provided herein, then nothing in this Agreement shall prevent either Party from
subsequently applying for a re-plat of only the land it then owns (after the Escrow Agent effects
delivery) if, as, and when required by the COUNTY to improve same consistent with the COUNTY’s
land development regulations or such property’s vested Entitlements. In the event the Parties utilize
this provision of this Agreement, the same shall be treated as if the Tax Parcel was successfully re-
platted under the First Settlement Agreement.

(5)  Inthe event that the COUNTY or any other local governmental entity
or agency with jurisdiction denies the application for the Re-Plat and both Parties do not agree within
the thirty (30) day period to authorize the Escrow Agent to make the disbursement and document
deliveries described in the preceding paragraph, then upon receipt of a notice of termination of this
Agreement from either Party (a copy of which will be sent to the non-terminating Party), the Escrow
Agent shall return all funds held in escrow to KAHAMA (including any interest eamed on same)
and return documents held in escrow pursuant to Paragraph 4.f.(1).(b) to KAHAMA and the
documents held in escrow pursuant to Paragraph 4.f(2). to AQUARINA, and thereupon this
Agreement shall be of no further force and effect, except that the Parties agree the Litigation may
continue (or may be re-instituted), and the Parties agree that neither shall assert that any remedy
sought in the Litigation (orin the re-institution thereof) has been barred by the passage of time which
accrues from and after the date the Parties signed this Agreement to ninety (90) days after receipt of
the notice of termination by the Escrow Agent.
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g In Paragraph 4.5 and 5.4 of the First Settlement Agreement, provisions were
included which would allow AQUARINA to utilize a portion of the Reconfigured Kahama Parcels
for a temporary ninety (90) day period for parking. The Parties have agreed in view of the passage
of time that these provisions shall no longer apply.

h. After building permits are issued for improvements on Lot 1 or Lot 2, and
upon being requested by KAHAMA in writing, AQUARINA shall within a reasonable time remove
the boardwalk extending from the 1981 Coastal Construction Control Line, eastward over the dune,
and to the beach, and failing to do so within a period of six (6) months from such written notice,
KAHAMA shall have the right to thereafter without any additional notice remove same at
KAHAMA'’s expense. In the event the Parties separately agree, in writing, in exchange for
consideration for use of the dune crossover boardwalk, KAHAMA can waive this provision. This
paragraph is not intended to restrict AQUARINA from removing the boardwalk at any time unless
the Parties make the separate written agreement referenced in the prior sentence.

5, Dismissal. Within ten (10) business days of approval of the Pre-requisite Additional
Development Approvals and Re-Plat by the COUNTY, and the recording of the Re-Plat in the
Brevard County Official Records, the Parties will submit an agreed Motion and Stipulated Order
dismissing the Litigation and retaining jurisdiction to enforce this Agreement. The Litigation may
also be dismissed by agreed Motion and Stipulated Order retaining jurisdiction to enforce this
Agreement upon the delivery of the documents and monies to the Parties by the Escrow Agent
without the County’s approval of the Pre-requisite Additional Development Approvals or the Re-
Plat as provided for in paragraph 4.f.(4). MAD shall not object to the dismissal of the Litigation.
Each of the litigants shall bear their own costs, fees, and other litigation expenses.

6. Mutual Releases.

a. Except for the AQUARINA’s rights and KAHAMA s obligations as set forth
in this Agreement and those in the First Settlement Agreement that are not inconsistent with this
Agreement, AQUARINA, for itself, and its members past and present, and their beneficiaries,
successors and assigns hereby releases and discharges KAHAMA and KAHAMA s past and present
members, directors, officers, managers, and employees, attorneys and other representatives, and
each of the foregoing’s successors and assigns (collectively, "KAHAMA's Releasees") from any
and all claims, demands, agreements, contracts, covenants, actions, suits, causes of action,
obligations, debts, expenses, damages, judgments, orders and liabilities of whatever kind or nature
in law, equity or otherwise, whether now known or unknown which AQUARINA now owns or holds
or have at any time heretofore owned or held, or may in the future hold against said KAHAMA's
Releasees which are related to any claims, matters or facts asserted in the Litigation.

b. Except for KAHAMA s rights and AQUARINA’s obligations as set forth in
this Agreement and those in the First Settlement Agreement that are not inconsistent with this
Agreement, KAHAMA, for itself, its members, past and present, and their beneficiaries, successors,
and assigns, hereby releases and discharges AQUARINA and AQUARINA’s past and present
members, directors, officers, managers, employees, attormeys, and other representatives, and each of
the foregoing’s successors and assigns (collectively, "AQUARINA’s Releasees") from any and all
claims, demands, agreements, contracts, covenants, actions suits, causes of action, obligations, debts,
expenses, damages, judgments, orders and liabilities of whatever kind or nature in law, equity or
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otherwise, whether now known or unknown which KAHAMA now owns or holds or has at any time
heretofore owned or held, or may in the future hold, against said AQUARINA’s Releasees which
are related to any claims, matters or facts asserted in the Litigation.

c. The provisions of this Paragraph 6. will become effective within ten (10)
business days of approval of the Re-Plat by the COUNTY and the recording of the Re-Plat in the
Brevard County Official Records, or upon the delivery of the documents and monies to the Parties
by the Escrow Agent without the COUNTY"S approval of the Re-Plat as provided for in paragraph
4.£.(4).

A Stay of Litigation. Upon exccution of this Agreement by the Parties, they shall
immediately seek a stay of the Litigation, and upon obtaining such stay, neither Party, nor the
Intervenor, shall file any pleading (or amended pleading), motion or notice in the Litigation, except
as may be required to continue such stay during this Agreement's performance period, unless the
Default notice period has expired without cure.

8. Default. If either KAHAMA or AQUARINA (the “Defaulting Party”) shall default
in the payment of any amount due to the other party (the “Non-defaulting Party”’) when due, and
such default shall continue for a period of ten (10) days after the Defaulting Party's receipt of written
notice thereof, or if the Defaulting Party shall default in the performance of any nonmonetary
covenant or agreement of this Agreement and said default shall continue for more than thirty (30)
days after the Defaulting Party's receipt of written notice thereof, or in the event that the default is
of such a nature as cannot with diligent effort be cured within said thirty (30) day period, if the
Defaulting Party shall not commence to cure within said period and diligently prosecute remedial
efforts to complete such cure within a reasonable time thereafter, or if the Defaulting Party should
become bankrupt or insolvent or any debtor proceedings be taken by or against the Defaulting Party
(provided, if same shall be involuntary on the part of the Defaulting Party, the event in question shall
not be deemed a default within the meaning of this Agreement if dismissed or vacated by the
Defaulting Party within sixty (60) days of the filing thereof), then:

a. If the failure to cure the default has occurred before the conditions precedent
to breaking the Escrow Agent’s escrow as provided in this Agreement’s Paragraphs 4.f.(1)-(4), the
Non-defaulting Party shall be entitled, in addition to any and all other legal and equitable remedies
available to the Non-defaulting Party at law or in equity, to terminate this Agreement, in which event
the Escrow Agent shall return all funds held in escrow to KAHAMA and all documents held in
escrow pursuant to Paragraph 4.f.(1).(b). to KAHAMA and all documents held in escrow pursuant
to Paragraph 4.f.(2). to AQUARINA, and thereupon this Agreement shall be of no further force or
effect, except that the Parties agree the Litigation may continue (or be re-instituted), and the Parties
agree that neither shall assert that any remedy sought in the Litigation (ot in the re-institution thereof)
has been barred by the passage of time which accrues from and after the date the Partics signed this
Agreement to ninety (90) days after the notice of termination is received by the defaulting Party.
The Parties agree that the remedy of specific performance and the remedy of Injunction shall be
available to each Party to enforce the terms of this Agreement, regardless of the existence or
adequacy of available remedies at law.

¥,



b. If the failure to cure the default has occurred after the conditions precedent to
breaking the Escrow Agent’s escrow as provided in this Agreement’s Paragraphs 4.f.(1)-(4), then
this Agreement shall not terminate and the Non-defaulting Party shall be entitled to pursue all legal
remedies and equitable remedies available to the Non-defaulting Party, the Parities agree the
Litigation may continue (or be re-instituted), and the Parties agree that neither shall assert that any
remedy sought in the Litigation (or in the re-institution thereof) has been barred by the passage of
time which accrues from and afier the date the Parties signed this Agreement to ninety (90) days
after the date the Litigation is re-opened or re-instituted. The Parties additionally agree that the
remedy of specific performance and the remedy of Injunction shall be available to each Party to
enforce the terms of this Agreement, regardless of the existence or adequacy of available remedies
at law.

9. Preservation. The Parties agree that the First Settlement and this Agreement
recognized and preserved certain vested Entitlements with respect to the Reconfigured Kahama
Parcels and land which will remain owned by AQUARINA. For purposes of this Agreement,
AQUARINA has decided for the time being not to utilize certain residential uses that were attributed
to its property and which are a part of its Entitlements. By the same token, KAHAMA may not use
all of the Reconfigured Kahama Parcel’s vested Entitlements. Nothing in this Agreement or the
First Settlement Agreement shall prevent AQUARINA or KAHAMA from deciding in the future to
re-develop either of their respective property so as to use their property’s vested Entitlements, or to
develop and use their respective property in a manner that may be allowable by the COUNTY’s then
applicable land development regulations, and if necessary, from seeking such development
approvals as are necessary to obtain same.

10.  Accord and Satisfaction. This Agreement shall operate as an accord and
satisfaction of disputed claims and may be pleaded as a complete defense and bar to any action
brought in contravention of this Agreement.

11.  Non-Admission. The Parties have entered into this Agreement to effect an amicable
and mutually acceptable termination of any disputes between them. In doing so, no Party admits that
it has done anything wrong or that it has or could have any liability to the other.

12.  Entire Agreement. This Agreement sets forth the entire understanding between the
Parties to resolve the Litigation, and fully supersedes any and all prior agreements or understandings
between the Parties pertaining to the subject matter of this Agreement, except for the terms of the
First Settlement Agreement that are not inconsistent herewith. This Agreement may only be
modified by a written agreement, duly signed by & person authorized to sign agreements on behalf
of KAHAMA and AQUARINA, and if the modification reflects a further amendment to the First
Settlement Agreement, a consent by MAD and the COUNTY shall also be required.

13. Acknowledgement: Legal Representation. The Parties acknowledge that they have
consulted with legal counsel concerning the matters contained in this Agreement. AQUARINA
disclaims reliance upon any promise, statement, representations or any other act of omission or
commission by KAHAMA or KAHAMA’s Releasees and affirm that it is relying solely upon its
independent judgment and that of separate legal counsel in entering into this Agreement. KAHAMA
disclaims reliance upon any promise, statement, representations or any other act of omission or
commission by AQUARINA or AQUARINA’s Releasees and affirm that it is relying solely upon
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its independent judgment and that of separate legal counsel in entering into this Agreement. No
provision of this Agreement shall be interpreted against a Party because such Party or its legal
representative drafted such provision.

14. Governing Law. This Agreement shall be governed by the laws of the Stale of
Florida, Any legal proceeding of any nature brought by either party to enforce any right or obligation
under this Agreement, or arising out of any matter pertaining to this Agreement, shall be submitted
exclusively to the Circuit Court of the Eighteenth Judicial Circuit in and for Brevard County, Florida;
or, if the Circuit Court does not have jurisdiction, then jurisdiction shall be in the United Stated
District Court, Middle District of Florida. KAHAMA, AQUARINA and MAD consent and submit
to the exclusive jurisdiction of any such Court and agree to accept service of process outside the
State of Florida in any matter to be submitted to any such Court pursuant hereto. THE PARTIES
ALSO WAIVE TRIAL BY JURY WITH TO ANY SUCH ACTION OR PROCEEDING.

15. Counterparts. This Agreement may be executed in counterparts, and copies will
have the same force and effect for all purposes as the original.

16.  Attorneys’ Fees. In the event of any litigation, including any appeals, arising from
or relating to the enforcement, scope, meaning, interpretation, performance or non-performance of
or under this Agreement, the prevailing party therein shall be entitled to recover from the non-
prevailing party all reasonable attorneys’ fees, paralegal fees and costs incurred in connection
therewith,

17. Implementation. The Parties hereto agree, without receipt of further consideration,
they will sign and deliver any documents and do anything else that is reasonable and proper in the
future to make the provisions of this Agreement effective, and to accomplish its intended purposes.

18.  Contract Construction. This Agreement and the attachments hereto have been fully
negotiated by the Parties with the representation of counsel, and no presumption in construing the
Agreement shall inure to the benefit of either party.

19, Non-Circumvention. The Parties hereto agree, without receipt of further
consideration, that neither they or their respective directors, officers, members, or employees, shall
take any action or actions to circumvent the provistons of this Agreement, to frustrate its intent, affect
the performance of the other Party, or otherwise injure or harass one another in the performance of
their respective obligations or in the exercise of each other’s rights.

20.  Successors and Assigns. This Agreement shall be binding upon the Parties hereto
and shall inure to the beneflt of and be binding upon their successors, assigns, officers, directors,
members, employees, successors, beneficiaries, and assigns, agents, insurers, and any other persons
acting by, though, under or in concert with any of the entities referenced in this Agreement,

21, Severability. The provisions of this Agreement shall be deemed severable, and in
the event a Court of competent jurisdiction renders a Final Judgment that any one or more of its
provisions is invalid or unenforceable, and all appellate review of such decision is exhausted, such
decision shall not affect the validity or enforceability of the other provisions of this Agreement. If,
however, the provision(s) determined to be invalid materially affects the performance of the Parties,
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or materially impacts the Parties’ expectations or positions with respect to this Agreement, the Parties
will negotiate in good faith to modify this Agreement in some fashion so as to, as near as possible,
place the Parties in the same position they were in, vis-a-vis, their intent, performance expectations,
and economic position. 1f, after such good faith negotiations, no modification is reached, then:

a. If the Final Judgment was rendered before the conditions precedent to
breaking the Escrow Agent’s escrow as provided in this Agreement’s Paragraphs 4.f.(1)-(4), either
Party shall be entitled, in addition to any and all other legal and equitable remedies available to it, to
terminate this Agreement, in which event the Escrow Agent shall return all funds held in escrow to
KAHAMA and all documents held in escrow pursuant to Paragraph 4.£.(1).(b). to KAHAMA and all
documents held in escrow pursuant to Paragraph 4.f(2). to AQUARINA, and thereupon this
Agreement shall be of no further force or effect, except that the Parities agree the Litigation may
continue (or be re-instituted), the Parties agree that remedies for breach of warranties or
representations as provided in Paragraphs 22, 23, and 24 shall survive the termination, and the Parties
agree that neither shall assert that any remedy sought in the Litigation (or in the re-institution thereof)
has been barred by the passage of time which accrues from and after the date the Parties signed this
Agreement to ninety (90) days after the notice of termination is received by the non-terminating
Party. The Parties agree that the remedy of specific performance and the remedy of Injunction shall
be available to each Party to enforce the terms of this Agreement, regardless of the existence or
adequacy of available remedies at law.

b, If the Final Judgment was rendered after the conditions precedent to breaking
the Escrow Agent’s escrow as provided in this Agreement’s Paragraphs 4.f.(1)-(4), then this
Agreement shall not terminate, and either Party shall be entitled to seek any and all legal and
equitable remedies available against the other Party, the Parties agree the Litigation may continue
(or be re-instituted), and the Parties agree that neither shall assert that any remedy sought in the
Litigation (or in the re-institution thereof) has been barred by the passage of time which accrues from
and after the date the Parties signed this Agreement to ninety (90) days after the date that one Party
advises the other in writing (and after good faith negotiations have occurred) that it is not possible
to modify this Agreement in some fashion so as to, as near as possible, place the Parties in the same
position they were in, vis-a-vis, their intent, performance expectations, and economic position. The
Parties agree that the remedy of specific performance and the remedy of Injunction shall be available
to each Party to enforce the terms of this Agreement, regardless of the existence or adequacy of
available remedies at law.

22.  Warranties and Representations. The Parties make the following warranties and
representations:

a. That each Party is duly organized and validly existing under the laws of the
State of Florida, and has full legal right, power and authority to agree to and perform its obligations
under this Agreement.

b. That all organizational prerequisites to the execution of this Agreement have
occurred.
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c. That that this Agreement, and all documents executed pursuant thereto are or
shall be duly and lawfully authorized, and as executed, shall be duly executed by such Party, and
shall constitute a valid and binding agreement of the Party, enforceable in accordance with its terms,
provided, however, that the enforceability thereof may be subject to bankruptey, insolvency,
reorganization, moratorium or similar laws affecting the enforcement of creditors' rights generally
and to the exercise of judicial discretion and general principles of equity. For those documents
requiring the execution of other parties, assuming the due authorization, execution and delivery by
the other parties thereto, each shall constitute a valid and binding agreement of the Party, enforceable
in accordance with its terms, provided, however, that the enforceability thereof may be subject to
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the enforcement of
creditors' rights generally and to the exercise of judicial discretion and general principles of equity.

23.  Warranty and Representation for KAHAMA.

AQUARINA makes the following warranties and representations for KAHAMA -

a, The execution and delivery of this Agreement, and AQUARINA’s
compliance with its terms and provisions, will not conflict with or constitute a breach of or default
under any existing Declaration, Articles of Incorporation, or bylaws, as amended, to which
AQUARINA may then be subject, or any other agreement or othet instrument to which AQUARINA
is a party, or any court order or consent decree to which AQUARINA is subject.

b. The execution and delivery of the General Warranty Deed(s) called for in this
Agreement will not conflict with or constitute a breach of or default under any existing Declaration,
Articles of Incorporation, or bylaws, as amended, to which AQUARINA may then be subject, or any
other agreement or other instrument to which AQUARINA is a party, or any court order or consent
decree to which AQUARINA is subject.

c. The execution and delivery by AQUARINA of all other documents
contemplated by this Agreement, and AQUARINA's compliance with their terms and provisions, as
such documents are understood by AQUARINA at the time it executed this Agreement, should not
conflict with or constitute a breach of or default under any existing Declaration, Articles of
Incorporation, or bylaws, as amended, to which AQUARINA may then be subject, or constitute a
breach of or default under any other agreement or other instrument to which AQUARINA is a party,
or any court order or consent decree to which AQUARINA is subject.

d. The execution and delivery of all other documents called for by this
Agreement, as the same actually exists at time of execution by AQUARINA and delivery by the
Escrow Agent, will not conflict with or constitute a breach of or default under any existing
Declaration, Articles of Incorporation, or bylaws, as amended, to which AQUARINA may then be
subject, or any other agreement or other instrument to which AQUARINA is a party, or any court
order or consent decree to which AQUARINA is subject.
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24.  Warranty and Representation for AQUARINA.

KAHAMA makes the following warranties and representations for AQUARINA:

The execution and delivery of this Agreement, and the documents contemplated thereby, and
compliance with their terms and with the provisions of all of them, will not conflict with or constitute
a breach of or default under any existing, Articles of Organization, or Operating Agreement, as
amended, to which KAHAMA may then be subject, or any other agreement or other instrument to
which KAHAMA is a party, or any court order or consent decree to which KAHAMA is subject,

25.  First Settlement Agreement. The Parties agree that all of their respective rights and
obligations set forth in the First Settlement Agreement shall remain as rights and obligations, except
to the extent modified by this Agreement, provided that this Agreement remains in full force and
effect.

26, Miscellaneous.

a. Notices. All notices given or delivered under or relating to this Agreement or
any schedule or exhibit thereto shall be sent to the following, via ovemnight courier or via email:

If to KAHAMA or MAD ASSOCIATES, LLC to:

Michael A. DiAntonio, St.
17 Cache Cay Drive

Vero Beach, Florida 32963
(mda@diantonio.com)
with copy to:

Donald J. Lunny Jr., Esq.

Harris K. Solomon, Esq.

Brinkley Morgan

100 SE 3rd Avenue, 23" Floor

Fort Lauderdale, Florida 33394
(donald.lunny@brinkleymorgan.com)
(harris.solomon@brinkleymorgan.com)

If to AQUARINA to:

Kimberly Rezanka, Esq.
96 Willard St. #302
Cocoa, Florida 32922
(kim@cfolawoffice.com)

b. Effective Date. This Agreement shall be effective the day the last Party has
executed same or the last day any required Consent thereto is executed, whichever is later. The
Parties shall cooperate in obtaining the Consent of Brevard County,

20 ?(Q
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c. Legal Descriptions.  Several of the Exhibits to this Settlement Agreement
have legal descriptions that might need to change slightly to be approved by a licensed surveyor. It
is believed that some of the descriptions used in the Exhibits may reference a former Mean High
Water Line (MHWL) location instead of the current MHWL location, and so some of the distance
calls may change. The Parties agree that all of the legal descriptions in the Exhibits will be subject
to Briel’s final approval so that they are accurate and proper.

[REMAINDER OF DOCUMENT INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties have signed this Agreement on the dates indicated

below their signature. .
Kat [.ézé.-x VII,LLC
By: _ = AéQQZLQ-S.a

Print Name; ﬁr“fﬁz’?ﬁj,___ﬁ;ﬁu fow ' v
Title: _ e 2

Datee [ /_2:;// 7‘._

The foregoing mstrument was acknowledged before me this 2 _))1.1} of )(‘kyw@j«k:"
2019, by I\f\‘-(‘_.ha.&i 2 ndanio S is

»on behall of KAHAMA V1. LLC. who (check one
personally known to me,

><__ produced a driver’s license (issued by a state of the United
States within the last five years) as identification, or

produced other identification, to
wit: iy

KLAGER
HRISTIE o FF 053395

cqnn\n”lon onLron et
Mg Commsat
Jonuoly 27, 2020

Print Name (,k Arinhe kafla('

Notary Public, State of 7 (& Id\.{_,\.
Commission No. 455 35

My Commission Expires: [27_ J202&

22
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AQ A COM?
AS:{E‘R@ONJ C.
By: _ “V‘-\T"&Y\{_
Print Name: \@Tgto(g_{y @O\ Ok

Title: YV Ee% pent”

The foregoing instrument was acknowledged before me this () day of Qom r e,
2019, by_PAr2wck S Portoc K , on behalf of AQUARINA COMMUNITY

SERVICES ASSOCIATION, INC., who (check one) t/iﬁfersonally knowntome,
produced a driver’s license (issued by a state of the United States within the last five years) as

identification, or produced other identification, to wit:

'/’-Br CEAL /‘(') @j !Ta.,«_

7
Print Name: 2424364 J j ELTIEN2

Notary Public, State of [roed DA
Commission No. GG-045 238
My Commission Expires: > /’23 /2.{

S, BARBARAJPELTER
+ Wns] o MYCOMMISSION § GG 065238
b & EAPIRES: May 23, 2021

f ~y
“CornS® Banded Th Budgel Nolasy Sarvicas

: 33



By its execution below, the Lmervenor has indicated i Consent to this Setilement Agreement as a
change the First Settlement Agreemient.

Intervenor. MAD ASSOCIATES, LLC

By: @Wﬂ% X,

Print Name: }fa‘cﬁﬂ'ﬁﬁ__. _ Eﬁ._.ﬂu v ""'h

Title: FFrereasgen

7
Date LL}} //7 ;

The foregoing instrument was acknow!edged before me thisday ol'_/_;f:?_)z_dl__j Gans gt —
2019, by VW o L D1ANYoA D ¢ on behall of MATD ASSOCTATES, LLC, who
(check one)_____is personally known to me. produced a driver’s license (issuéd by z state of
the United States within the last five years) as identification, or____produced other
identificanion, to wit:

Print Name: L AT lt-'-:j 1€ Y_U.‘.‘:i.",{‘/’_

KLAGER
Fi 955305

CHRISTIE

ll\\"p - ..c;‘"

Notars Public, 8tz of P ool C~
Commission No. G55 2 G4,
My Commission Expires: ¢ |2 7)Le2 &
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By its execution below, Brevard County has indicated its consent to this Settlement Agreement as a
change to the First Settlement Agreement; provided however, that this Consent, in and of itself, shall
not make the COUNTY a litigant in the Litigation, or constitute a form development approval for
any of the property affected by this Settlement Agreement.

Brevard County, a Political Subdivision of the State
of Florida

Title: _ CHAIR
As approved by the Board April 23, 2019.

ATTEST:

SCOTT ELLLS, CLERK

25 ¥£



Exhibit “1”  Legal Description of Re-Configured Kahama Parcels

Exhibit “2”  Legal Description and Form of General Warranty Deed for of AQUARINA
Conveyance Parcel

Exhibit “3”  Draft Mylar and Plat Notes for the Re-Plat application
Exhibit “4”  Form of Release of 99’ Parking Easements

Exhibit “5”  Form of Release of 6° Easement

Exhibit “6”  First Settlement Agreement

018798-18001 [400,v45]
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EXHIBIT “1”

RECONFIGURED KAHAMA PARCELS
LEGAL DESCRIPTION

The following 2 Parcels of Property together shall comprise the Reconfigured Kahama Parcels:

PARCEL 1:
The Northern 140 feet of the AQUARINA P.U.D. STAGE 2, TRACT A, as recorded in Plat

Book 33, Page 8, of the Public Records of Brevard County, Florida, lying west of the 1981
Coastal Construction Control Line and east of the State Road A1A east right of way line.

PARCEL 2:
A parcel of land being a portion of AQUARINA P.U.D. STAGE 2, TRACT A, as recorded in

Plat Book 33, Page 8, of the Public Records of Brevard County, Florida and being more
particularly described as follows: From the northwesterly corner of said Tract A and run
§26°51°00”°E along the westerly line of Tract A and the easterly right of way line of State Road
A-1-A as depicted by aforesaid Plat Book 33, Page 8, a distance of 140.00 feet to the
southwesterly corner of that parcel of land described in Official Records Book 6088, Page 2298
of the Public Records of Brevard County, Florida and the Point of Beginning of the herein
described parcel; Thence departing from said line run N63°09°00”E along the sourtherly line of
said parcel 92.80 feet to the Coastal Construction Control Line recorded October 6, 1981 in
Survey Book 24, Pages 15-28 of the Public Records of Brevard County, Florida; Thence
continue along the extension of said line N63°09°00”E 148.49 feet to the Mean High Water Line
of the Atlantic Ocean; Thence run southerly along said Mean High Water Line §28°47°54”E
35.02 feet; Thence Departing from said Mean High Water Line run 863°09°00”W 242.48 feet to
the westerly line of the aforesaid Tract A and the easterly right of way line of the State Road A-

1-A; Thence run N26°51°00”W along said right of way line 35.00 feet to the Point of Beginning.

Legal Description of Re-Configured Kahama Parcels 1
DRAFT Subject to Surveyor’s Opinion and current MHWL Adjustments
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EXHIBIT “2”
LEGAL DESCRIPTION OF THE
AQUARINA CONVEYANCE PARCEL

DESCRIPTION:

PREPARED BY BRIEL & ASSOCIATES LAND SURVEYORS, INC.

A PARCEL OF LAND BEING A PORTION OF TRACT "A° OF AQUARINA BREACH CLUB AS
RECORDED IN PLAT BOOK 33, PAGE 8 QF THE FUBUC-‘ RECORDS OF BREVARD

COUNYY, FLORIDA AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS;

FROM THE NORTHWESTERLY CORNER OF SAID YRAGT "A" AND RUN S526'51'C0“E
ALONG THE WESTERLY LINE OF TRACT "A” AND THE EASTERLY RIGHT OF WAY LINE OF
STATE ROAD AIA AS DEPICTED BY AFORESAID PLAT BOOK 33, PACE 8 A DISTANCE OF
140.00 FEET TQ THE SQUTHWESTERLY CORNER OF THAT PARCEL OF IAND DESCRIBED
IN OFFICIAL. RECORDS HOQK 6088, FAGE 2298 DF THE PUSBLIC RECORDS OF
SREVARD CQUNTY. FLORIDA AND THE POINT OF BEGINNING OF THE HEREIN DESCRIBED
PARCEL; THENCE DEPARTING FROM SAID LINE RUN NB3'09'Q0"E ALONG THE
SOUTHERLY LINE OF SAID PARCEL 82.80 FEET TG THE CQOASTAL CONSTRUCTION
CONTROL LINE RECORDED OCTOBER & 1987 IN SURVEY BAOK 2A, PAGES 15-28 OF
THE PUBLIC RECORDS OF BREVARID COUNTY, FLORIDA; THENCE CONTINUE ALONG THE
EXTENSION OF SAID LINE NEJ'QS'00'E 148,48 FEET TQ THE MEAN HICH WATER LINE
OF THE ATIANTIC OCEAN; THENCE RUN SQUTHERLY ALONG SAID MEAN HICH WATER
LINE S2B'47'54%E J35.02 FEET; THENCE DEPARTING FROM SAID MEAN HIGH WATER
LINE RUN S583°09°00°W 242.48 FEE] TO THE WESIERLY LINE OF THE AFCRESAID
TRACT "A” AND THE EASTERLY RIGHT OF WAY LINE OF STATE ROAD A—I-=A; THENCE
RlélgNNNL’ﬁ;\SVOO"W ALONG SAID RIGHT OF WAY LINE 35.00 FEET TO THE POINT OF
BEGINNING.

THE FPARCEL DESCRIBED MEREIN IS A PORTION OF [{HAT PARCEL DESCRIBED IN
SPECIAL WARRANTY DEED REGORDED IN QFFICAL RECORDS BOOK 6260, PAGE 726 OF
THE PUBLIC RECORDS QF BREVARD COUNTY, FLORIDA

NOTES:
1 THIS SKETCH OF DESCRIPTION IS NOT INTENDED TO REPRESENT A LAND BOUNDARY

SUR
2, BEARINGS ARE BASED ON THE EASTERLY RIGHT OF WAY LINE OF STATE ROAD AlA
BEING S26°51'00"E AS SHOWN ON THE RECORD PLAT.

SHEET 1 OF 2

SKETCH & DESCRIPTION FOR: AQUARINA COMMUNITY SERVICES ASSOCIATION

Corlitied 1 s tha kinl Tuchnleal Stondordes,
ortilfe o e AR e il REVISED AUGUST 31, 2011 | 09027-35
02.;:;-1'_‘ ‘.5:"51’1":. and Meppeiy, SKETCH OF
927, el DESCRIPTION | FESRUARY 15, 2011| 0902735
TYPE DATE JOB_NO.

ROBERT K, BHJ!.'.I.. Florlda Profesmionol Surveyor &
Mapgar, Ne. 3899

signalure and orfginel reisad sacl of o ﬂonﬁo Ilunnd
surveyor and 1

Thin wurvay {s prepared and cerlified for the oxciuzive uwo
af the cifent or cllania nomed rum:?n. tot valid without tha

or uryey maps
or roporta by other lhun tha eigning porly ln prenfblwd.

FARCEL FROM AQUARINA COMMUNITY
SERVICES ASSOCIATION
TO KAHAMA, LLC

OWN BY: RRS [CHK BY: RRA [SCALE: 1 =40’

BrRIFT & ASSOCIATES

Land Surveyors, Inc. LB 3869
1700 Hwy AlA, Suite 20B ¢ Satellita Bch., Florlda 32937 « (321) 7737775

Legal Description and Form of General
Warranty Deed for of AQUARINA Conveyance Parcel

1

DRAFT Subject to further review and
and approvals current MHWL Adjustments
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THIS DOCUMENT PREPARED BY
AND RETURN TO: EXHIBIT “2”
FORM QF DEED TO KAHAMA

GENERAL WARRANTY DEED

THIS GENERAL WARRANTY DEED is madethe  dayof , 2019, by
AQUARINA COMMUNITY SERVICES ASSOCIATION, INC., a Florida corporation not for
profit, whose mailing address is 450 Aquarina Boulevard, Melboune Beach, Florida 32951
(hereinafter collectively referred to as the "Grantor"), to KAHAMA VII, LLC, a Florida limited
liability company, whose mailing address is 17 Cache Cay Drive, Vero Beach, Florida 32563

(hereinafter referred to as the “Grantee").
(Wherever used herein the terms "Grantor" and "Grantee" include all the partics

to this instrument and the heirs, legal representatives and assigns of individuals,
and the successors and assigns of trustees, corporations and partnerships.)

WITNESSETH:

That the Grantor, for and in consideration of the sum of Ten Dollars ($10.00) and other
valuable considerations, the receipt and sufficiency of which is hereby acknowledged, hereby
grants, bargains, sells, aliens, remises, releases, conveys and confirms unto the Grantee, all that
certain real property situate, lying and being in Brevard County, Florida (hereinafter referred to
as the "Property"), more particularly described on Exhibit "A", attached hereto and made a part

hereof:

TOGETHER with all of the tenements, hereditaments and appurtenances thereto
belonging or in anywise appertaining.

TO HAVE AND TO HOLD the same in fee simple forever.

AND the Grantor hereby covenants with the Grantee that the Grantor is lawfully seized
of the Property in fee simple; that the Grantor has good right and lawful authority to sell and
convey the Property; and that the Grantor hereby fully warrants the title to the Property and will
defend the same against the lawful claims of all persons whomsoever. This conveyance is subject
to taxes accruing subsequent to , 2019, and to easements, restrictions,
agreements, conditions, limitations, reservations and matters of record, if any, but this reference

to the foregoing shall not operate to reimpose the same.

Legal Description and Form of General 3 DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments
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IN WITNESS WHEREQF, the Grantor has caused this instrument to be duly executed
and delivered in its name and has intended the same to be and become effective as of the day and

vear first above written.

Signed, sealed and delivered
In the presence of:

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC.,, a Florida corporation

not for profit
Witness Name:
By:
Name:
Witness Name: Title:
STATE OF FLORIDA
COUNTY OF
The foregoing instrument was acknowledged before me this day of ;
2019, by , as of AQUARINA

COMMUNITY SERVICES ASSOCIATION, INC., a Florida corporation not for profit, on behalf of the

corporation. Said person produced a driver’s license (issued by a state of the United States within the last five

(5) years) as identification.

Print Name:

Notary Public; State of

My Commission Expires:

Commission No:

Legal Description and Form of General 4  DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments



Exhibit “A”
Page 1 of 2

DESCRIPTION:

PREFPARED BY BRIEL & ASSOCIATES LAMDG SURVEYORS, INC.

A PARCEL OF LAND BEING A PORTION OF TRACT ~A” OF AQUARINA BREACH CLUS AS
RECORDED IN PLAT BOOK 33, PAGE 8 OF THE PUBLIC RECORDS OF BREVARD
COUNTY, FLORIOA AND BEING MORE PARTICULARLY DESCRISGED AS FOLLOWS;

FROM THE NORTHWESTERLY CORNER OF SAID TRACT "A” AND RUN S526°51'007E
ALONG THE WESTERLY LINE OF TRACT "A™ AND THE EASTERLY RICHT OF WAY LINE OF
STATE ROAD AlA AS DEPICTED BY AFORESAID FLAT BOOK 33, PACE 8 A DISTANCE
OF 140.00 FEET TO THE SOUTHWESTERLY CORNER OF THAT PARCEL OF LAND
DESCRIBED IN OFFICIAL RECORDS BOOK 8Q88. FACGE 2298 OF THE PUBLIC RECORDS
OF BREVARD COUNTY, FLORIDA AND THE POINT OF BEGINNING OF THE HEREIN
DESCRIBED PARCEL; THENCE DEPARTING FROM SAID LINE RUN NB3'09'007E ALONG
THE SOUTHERLY LINE OF SAl) PARCEL 92.80 FEET TO THE COASTAL CONSTRUCTION
CONTROL LINE RECORDED OCTOBER 6, 128! IN SURVEY BOOK 2A, PAGES 15-28 OF
THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA; THENCE RUN S26'54'S58"E
ALONG THE COASTAL CONSTRUCTION CONTROL LINE 35.00 FEET; THENCE DEPARTING
THE COASTAL CONSTRUCTION COMNTROL LINE RUN S63'09°'00"W 92.84 FEET TO THE
WESTERLY LINE OF SAID TRACY *A* AND THE EASTERLY RIGHT OF WAY LINE OF STATE
ROAD AlA; THE RUN N25'51'00°W ALONG SAID LINE 35.00 FEET TC THE POINT OF

BEGINNING.

THE PARCEL DESCRIBED HEREIN IS A FORTIQN OF THAT PARCEL DESCRIGED IN
BPECIAL VWARRANTY DEED RECORDED IN OFFICIAL RECORDS BOOK 6260, PAGE 7286 OF

THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA

NOTES:
1. THIS SKETCH OF DESCRIPTION IS NOT INTENDED TO REPRESENT A LAND BOUNDARY

SURVEY.
2, BEARINGS ARE BASED ON THE EASTERLY RIGHT OF WAY LINE OF STATE ROAD AlA

BEING S26'51'00"E AS SHOWN ON THE REGORD PLAT.

SHEET 1 OF 2

SKETCH & DESCRIPTION FOR: AQUARINA COMMUNITY SERVICES ASSOCIATION

caliad W . 7 Stndirg REVISED AUGUST 12, 2016 |11016~35
it ! 1k Ho chnical Standarde,

Choplar 54=17.030 thiu SI-17.052. FACe sal forth by REVISED AUGUST 31. 20771 |09027-35
tha Florica Boarg o!.‘gr;éeza;iu&nl 'gurvso‘yolnz ond Moppora, SKETCH OF

purauont to Saction X . Florida Statutos. DESCRIPTION | FEBRUARY 15, 2077| 09027—35

TYPE DATE JOB_NO.

ROBERT R. BRIEL, Flarlda Professiono! Surveyor & PARCEL FROM AQUARINA COMMUNITY
Mapper, No. 5699 SERVICES ASSOCIATION

Thi i ted ‘and corlilled for the T %

oflsthiuzl?gntlsof':ﬂ:nfs n:mcﬁ hareon, Nel mTi::c :71;2‘..? :‘ho TO KAHAMA, LLC

signature ond originel raised 0ol of o Florida kHeanuod

rurveyor gnd rmmoppor. Adﬂl:unu‘ or d’:!gl.lnnel to survay mogd

or ropaoris by athor than tho signing periy ls pro DWN BY: RRE ]CHK BY. RRE ISCALE: T =a0"

Land Surveyors, Inc. LB 3869

1780 Hwy A1A, Suite 208 » Satellite Bch., Florida 32937 < (329) 773-7775

Legal Description and Form of General 5  DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments



Exhibit EGA”
Page 2 of 2

COASTAL CONSTRUCTION CONTROL LINE
CORNER

DEPARTMENT OF TRANSPORTATION
EASEMENT

NORTH AMERICAN VERTICAL DATUM OF 1588
OFFICIAL RECORDS BOOK

PAGE
POINTY OF BEGINNING
PLAT @O0K

RICHT OF WaAY

TOP OF BANK

IERNEREEE NN

SHEET 2 OF 2

BrIEI & ASSOCIATES

: Land Surveyors, Inc. LB 3869
1780 Hwy. A1A, Suite 208 » Satellite Boh., Florida 32937 + (321) 773-7775

Legal Description and Form of General 6  DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments
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THIS DOCUMENT PREPARED BY
AND RETURN TO: EXHIBIT “2”

FORM OF DEED FOR TRACT A.S

GENERAL WARRANTY DEED

THIS GENERAL WARRANTY DEED is made the __ day of , 2019, by
AQUARINA COMMUNITY SERVICES ASSOCIATION, INC.,, a Florida corporation not for
profit, whose mailing address is 450 Aquarina Boulevard, Melbourne Beach, Florida 32951
(hereinafter collectively referred to as the "Grantor"), to (TO BE FORMED)
CONDO/HOMEOWNERS OWNERS ACCOCIATION. INC.. a Florida not for profit
corporation, whose mailing address is (hereinafter referred to as the “Grantee").

(Wherever used herein the terms "Grantor" and "Grantee" include all the parties
to this instrument and the heirs, legal representatives and assigns of individuals,
and the successors and assigns of trustees, corporations and partnerships.)

WITNESSETH:

That the Grantor, for and in consideration of the sum of Ten Dollars ($10.00) and other
valuable considerations, the receipt and sufficiency of which is hereby acknowledged, hereby
grants, bargains, sells, aliens, remises, releases, conveys and confirms unto the Grantee, all that
certain real property situate, lying and being in Brevard County, Florida (hereinafter referred to
as the "Property"), more particularly described on Exhibit "A", attached hereto and made a part

hereof:

TOGETHER with all of the tenements, hereditaments and appurtenances thereto
belonging or in anywise appertaining.

TO HAVE AND TO HOLD the same in fee simple forever.

AND the Grantor hereby covenants with the Grantee that the Grantor is lawfully seized
of the Property in fee simple; that the Grantor has good right and lawful authority to sell and
convey the Property; and that the Grantor hereby fully warrants the title to the Property and will
defend the same against the lawful claims of all persons whomsoever. This conveyance is subject
to taxes accruing subsequent to , 2019, and to easements, restrictions,
agreements, conditions, limitations, reservations and matters of record, if any, but this reference

to the foregoing shall not operate to reimpose the same.

Legal Description and Form of General 7  DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments
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IN WITNESS WHEREQF, the Grantor has caused this instrument to be duly executed
and delivered in its name and has intended the same to be and become effective as of the day and

year first above written.

Signed, sealed and delivered
In the presence of:

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC.,, a Florida corporation

not for profit
Witness Name:
By:
Name:
Witness Name: Title:
STATE OF FLORIDA
COUNTY OF
The foregoing instrument was acknowledged before me this day of ;
2019, by , 8§ of AQUARINA

COMMUNITY SERVICES ASSOCIATION, INC,, a Florida corporation not for profit, on behalf of the
corporation. Said person produced a driver’s license (issued by a state of the United States within the last five

(5) years) as identification.

Print Name:

Notary Public; State of

My Commission Expires:

Commission No:

Legal Description and Form of General 8 DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments



Exhibit *A”
LEGAL DESCRIPTION
Sketch by Briel and Associates Land Surveyors to be included.

PARCEL 1:

A parcel of land being a portion of AQUARINA P.U.D. STAGE 2, TRACT A, s recorded in
Plat Book 33, Page 8, of the Public Records of Brevard County, Florida and being more
particularly described as follows: From the northwesterly corner of said Tract A and run
S26°51°00”E along the westetly line of Tract A and the easterly right of way line of State Road
A-1-A as depicted by aforesaid Plat Book 33, Page 8, a distance of 140.00 feet to the
southwesterly corner of that parcel of land described in Official Records Book 6088, Page 2298
of the Public Records of Brevard County, Florida and the Point of Beginning of the herein
described parcel; Thence departing from said line run N63°09°00”E along the sourtherly line of
said parcel 92.80 feet to the Coastal Construction Control Line recorded October 6, 1981 in
Survey Book 2A, Pages 15-28 of the Public Records of Brevard County, Florida; Thence
continue along the extension of said line N63°09°00”E 148.49 feet to the Mean High Water Line
of the Atlantic Ocean; Thence run southerly along said Mean High Water Line S28°47°54”E
35.02 feet; Thence Departing from said Mean High Water Line run 863°09°00”W 242.48 feet to
the westerly line of the aforesaid Tract A and the easterly right of way line of the State Road A-
1-A; Thence run N26°51°00”'W along said right of way line 35.00 feet to the Point of Beginning.

LESS and EXCEPT:

A parcel of land being a portion of AQUARINA P.U.D. STAGE 2, TRACT A, as recorded in
Plat Book 33, Page 8, of the Public Records of Brevard County, Florida and being more
particularly described as follows: From the northwesterly corner of said Tract A and run
$26°51°00”E along the weslerly line of Tract A and the easterly right of way line of State Road
A-1-A as depicted by aforesaid Plat Book 33, Page 8, a distance of 140.00 feet to the
southwesterly corner of that parcel of land described in Official Records Book 6088, Page 2298
of the Public Records of Brevard County, Florida and the Point of Beginning of the herein
described parcel; Thence departing from said line run N63°09°00”E along the sourtherly line of
said parcel 92.80 feet to the Coastal Construction Control Line recorded October 6, 1981 in
Survey Book 2A, Pages 15-28 of the Public Records of Brevard County, Florida; Thence run
S26°54°58”E along the Coastal Construction Control Line 35.00 feet; Thence departing the
Coastal Construction Control Line run S63°09°00”W 92.84 feet to the westerly line of said Tract
A and the easterly right of way line of State Road A-1-A; Thence run N26°51°00”W along said

right of way line 35.00 feet to the Point of Beginning.

Legal Description and Form of General 9  DRAFT Subject to further review and
Warranty Deed for of AQUARINA Conveyance Parcel and approvals current MHWL Adjustments
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EXHIBIT “3”
DRAFT MYLAR AND PLAT NOTES
FOR RE-PLAT APPLICATION

[See the Attached Sketch on the Following Two Pages]

Draft Mylar and Plat Notes for the Re-Plat Application 1
DRAFT Subject to Surveyor’s Opinion and Approval
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THIS DOCUMENT PREFARED BY
AND RETURN TO: EXHIBIT “4”

"\ \ B
TERMINATION. RELEASE, AND ABANDONMENT OF FA?EME\JT RIGHTS
f"' Ii as
THIS TERMINATION, RELEASE, AND ABANDONMENT OFQMbE\ALNT
RIGHTS is made as of the day of , 2019, by AQ UARINA
COMMUNITY SERVICES ASSOCIATION, INC., a Florlda cor poratlon not for profit
(hereinafter referred to as the "First Party"), to KAHAMA VII, LL.C a'Florida limited liability

company (hereinafter referred to as the "Second Party"). i
\ ‘f"‘.. i
4
(Wherever used herein the tenms "First Party" and' "Second Party" include all the
parties to this instrument and the heirs, legal repf 9scntat1ves and assigns of
individuals, and the successors and assxgns uFLrhsiccs corporations and

partnerships.)

. "*a\')
WIT‘NESSET H:
( i g
1. First Party has caused a Ccmﬁm.te ‘of Amendments to the Declaration of Covenants,

Conditions and Restnctlonb for ;\qu'zrlm PUD to be recorded in Brevard County Official
Records Book 6097 at I’age 2901, the 13" Paragraph of which reflect that an approval of
a majority of the owng gs ‘ofresidential units within Aquarina development authorized the
Board of Dlrcclom of Fi irst Party to terminate the easements described in Paragraph 3

below. :_'..
{,-A-_\_ 7
2. First Parly hasycaused a Resolution of the Board of Directors of First Party to be
deliveredito Second Party which authorized this Termination, Release, and Abandonment

of E'ls@ne%t Rights.

\g»
3. /L h}t F irst Party, for and in consideration of the sum of Ten Dollars ($10.00) and other

A \\ffafuablc considerations, the receipt and sufficiency of which are hereby acknowledged,
(. «’hereby releases, abandons and quit-claims unto the Second Party, all right, title, interest
“* and claim which the First Party has in and that certain real property situate, lying and
being in Brevard County, Florida (hereinafter referred to as the "Property") more
particularly described in Exhibit "A", attached hereto and made a part hereof, including

without limitation the easement rights granted to the First Party under and pursuant to

Form of Release of 99° Parking Easement 1
DRAFT Subject to further review and approvals



that certain Access and Parking Easement Agreement dated December 12, 2001 and
recorded December 17, 2001 in Official Records Book 4485, page 2479, Public Records
of Brevard County, Florida, as amended by that certain Modification to Access and
Parking Easement Agreement dated December 24, 2001 and recorded December 28,
2001 in Official Records Book 4495, page 1938, Public Records of Brevard County, .
Florida, and hereby acknowledge that the Property is forever freed and released from the
lien, operation, force and effect of said Access and Parking Easement Agreements and all

amendments thereto,

TO HAVE AND HOLD the same, together with all and singular the appurtenances
thereunto belonging or in anywise appertaining, and all the estate, right, titlg, interest and claim
whatsoever the First Party may have, either in law or equity, for the proper use, benefit and
behalf of the Second Party forever.

4. Second Party has also agreed to the Termination, Release, and Abandonment of
Easement Rights.

IN WITNESS WHEREOF, the First Party and Sgcond Party have caused this instrument
to be duly executed and delivered in its name and has intended the same to be and become
effective as of the day and year first above written.

Signed, sealed and delivered

In the presence of:
IJAQUARINAfa1] COMMUNITY SERVICES
ASSOCIATION, INC., a Florida corporation
not for profit

Witness Name:
By:
Name:

Wit@égg i\fa-me: Title:

STATE OF FLLORIDA

COUNTY COF

Form of Release of 99 Parking Easement 2

DRAFT Subject to further review and approvals



The foregoing instrument was acknowledged before me this dayof
2019, by as oo of AQUARINA

COMMUNITY SERVICES ASSOCIATION, INC,, a Florida corporatlon not for profit, on bchalf‘ Ef 111c

(5) years) as identification. \ C
£ “J
Print Name: Y
) &
Notary Public; State of,_ .
Y
My Commi lssmn bx;m €5:
Commission Q{o
. \l."
.
-. \ )
Signed, sealed and delivered Ly
In the presence of; \ S
£ i k
QY
i B ¥ KAHAMA VII, LLC,
AP a Florida limited liability company
Witness Name: 4 Iy ¥
i W
P o By:
)
%L Name:
'
» / {\":\.\.- :
Witness Name: ™, Title:
» (g;': .
STATE OEﬂl'l;QRlDA
COI~§ : /OF
“':)‘ The foregoing instrument was acknowledged before me this day of 5

2019, by , @s of KAHAMA VIJ,
Form of Release of 99’ Parking Easement 3

DRAFT Subject to further review and approvals
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LLC, a Florida limited liability company, on behalf of the LLC. Said person produced a driver’s license (issued

by a state of the United States within the last five (5) years) as identification,

4,
P
Ay, M
Z) \P'-':f
e
-’:,‘\‘:\‘
.-({;'\
g d"»':-./"f
A
&
~

Form of Release of 99’ Parking Easement
DRAFT Subject to further review and approvals

Print Name: . 1(--‘ ]
Notary Public; State of X b 2
My Commission Expires: ; o ‘\ g
Commission No: (,'@ "‘ J
9%
'\'.;',- ‘r:.;,

R



Exhibit A
Legal Description of Release and Abandonment of Easement Rights

The following property in Brevard County, Florida:

PARCEL 1:
The Northern 175 feet of the AQUARINA P.U.D. STAGE 2, TRACT A, as recorded in Plat Book

33, Page 8, Public Records of Brevard County, Florida, lying west of the 1981 Coastal Construction
Control Line and east of the State Road A1A east right of way line. |
[A2]

(PARCEL 2:
The Southern 35 feet of the Northern 175 feet of the AQUARINA P U D STAGE 2, TRACT A,

as recorded in Plat Book 33, Page 8, Public Records of Brevard County, Florida, lying east of the
1981 Coastal Construction Control Line and west of the Mean High Water Line of the Atlantic

Ocean. |
[A3]

Form of Release of 99 Parking Easement 5
DRAFT Subject to further review and approvals



'THIS DOCUMEN{ PREPARED BY
AND RETURN TO: EXHIBIT “5”

RELEASE AND ABANDONMENT OF EASEMENT RIGHTS

THIS RELEASE AND ABANDONMENT OF EASEMENT RIGHTS is made as of the
day of , 2019, by AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC., a Florida corporation not for profit (hereinafter referred to as the "First
Party"), to KAHAMA VII, LLC, a Florida limited liability company (hereinafter referred to as

the "Second Party").

(Wherever used herein the terms "Fivst Party" and "Second Party" include all the
parties to this instrument and the heirs, legal representatives and assigns of
individuals, and the successors and assigns of trustees, corporations and
partnerships.)

WITNESSETH:

That First Party, for and in consideration of the sum of Ten Dollars ($10.00) and other
valuable considerations, the receipt and sufficiency of which are hereby acknowledged, hereby
releases, abandons and quit-claims unto the Second Party, all right, title, interest and claim which
the First Party has in and that certain real property situate, lying and being in Brevard County,
Florida (hereinafter referred to as the "Property") more particularly described in Exhibit "A",
attached hereto and made a part hereof, including without limitation the easement rights granted
to the First Party under and pursuant to that certain Grant of Temporary Easement for Beach
Access dated October 10, 1984 and recorded October 25, 1984 in Official Records Book 2551,
page 413, Public Records of Brevard County, Florida, and hereby acknowledges that the
Property is forever freed and released from the lien, operation, force and effect of said Grant of

Temporary Easement for Beach Access.

TO HAVE AND HOLD the same, together with all and singular the appurtenances
thereunto belonging or in anywise appertaining, and all the estate, right, title, interest and claim
whatsoever the First Party may have, either in law or equity, for the proper use, benefit and

behalf of the Second Party forever.

Form of Release of 6' Temporary Easement 1
DRAFT Subject to further review and approvals
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IN WITNESS WHEREOF, the First Party has caused this instrument 1o be duly execuied
and delivered in its name and has intended the same to be and become effective as of the day and

year first above written.

Signed, sealed and delivered
In the presence of:

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC., a Florida corporation

not for profit
Witness Name:
By:
Name:
Witness Name: Title:
STATE OF FLORIDA
COUNTY OF
The foregoing instrument was acknowledged before me this day of ¢
2019, by , as of AQUARINA

COMMUNITY SERVICES ASSOCIATION, INC., a Florida corporation not for profit, on behalf of the
corporation. Said person produced a driver’s license (issued by a state of the United States within the last five

(5) years) as identification.

Print Name:;
Notary Public; State of

My Commission Expires;

Commission No:

Form of Release of 6° Temporary Easement 2
DRAFT Subject to further review and approvals
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Exhibit A

Easement Being Released and Abandoned Legal Description:

A 6 foot wide strip of land lying in Government Lot 1, in Fractional Section 36, Township 29 South,
Range 38 East, Brevard County, Florida, the same being more particularly described as follows:
Commence at the intersection of the North line of said Section 36 with the East right of way line of
STATE ROAD A-1-A as said right of way line is shown on the D.O.T. Maintenance Map, Section
70060, as said map is recorded in Survey Book 2 at Pages 75 through 79 of the Public Records of
Brevard County, Florida; thence run S26°51'00"E along said East right of way line for 235.83 feet to
the Point of Beginning of the following described centerline description of a 6 foot wide strip of land
lying 3 feet on each side of the following described centerline; thence run N63°09'00"E for 93.12 feet
to a point on the Department of Natural Resources, Coastal Construction setback line, said point being

the point of Termination of said centerline description.

Form of Release of 6’ Temporary Easement 3
DRAFT Subject to further review and approvals



EXHIBIT "6"

SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (this “Seitlement Agreement”) is entered into by
and among BREVARD COUNTY, a politica] subdivision of the State of Florida and Charter
County (tho “County’); AQUARINA COMMUNITY SERVICES ASBOCIATION, INC, a
Florida not-for-profit corporation (ACSA"); CAROLINA FIRST BANK, a South Carclina
corporation authorized to do business In the State of Florida (“CFB”), which owns all assets of
‘Meroantile Bank, a division of Carolina First Bank, and Flaresco, Inc.; which was merged into
Carolina First Bank; end RABAMA VII, LLC, a Florida Bmited liability compaity authorized to
do business in the State of Florida (“Kahama”), as of the date on which this document is sigred
by the Iast party bereto (the “Effective Date™),

Article 1. Definitlons.

1.1, “Beach Club Parcel” meéans the parce] described es such on Extibit “B” of the
May 19, 2005, First Addendum to the PUD/PDP and Exhibit “D” of the May. 16, 2006, Second
Addendum to the PUD/PDP, lying between Lot 2 and Lot 3 that are alvo depicted on Exhibit “B”
end Exhibit “D,” respectively, as Stage 2, Tract A of the PUD. The legal description of the

Beach Club Parcel is attached hereto as Schedule 1.

12, “Community Center Parcel™ means the parcel described as a portion of Stage 3,
Tract X, of the Aquarina PUD, Stage 1, Tracts C and D, Stage 2, Tracts B, D and H, Stage 4,
Tracts B, I and X, Stage 5, as xecordod in Plat Book 41, Pages 88 through 92, in tho Public

Recards of Brevand County, Florida. The legal desuription of the Comnmnity Center Parcel is
attached hereto as Schedule 2,

13. “Entitlements” mesans the description of the uses, densities, and intensities, as well
as the coastal construction line determination and ocean-front setback line mpplicable to the

currently undeveloped portions of the PUD, as they are sct forth in the PUD/FDP, and as may be
maodified by the propozed PUD/PDP Amendment and any Subsequent PUD/PDP Amendment

which is described berein.

14, *“Escrow Agent” means Kinberg & Associates, LLC, 1290 W, Eau Gallie
Boulevard, Melbourne, FL 32935,

1.5. “Flaresco”™ meana Flaresco, Inc., a Flordda corporation that merged with CFB on
December 31, 2008, and that held title by deed in Heu of foreclosure to Stage 4, Tracts V, VIII,
IX and C, the Community Center Parcel, and other parcels within the PUD prior to the merger of
Flaresco and CFB.

16. “CGoverning Docurnents” means the Declaration of Covenants, Conditions and
Restrictions for Aquarina, including Asticles and By-Laws of ACSA, which are :eourded at

DOZT246\4072411253963U 7
Exroution Vozioa
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Official Records Book 2434, Page 1145, in the Public Records of Brevard County, Florida, as
amended to date.

1.7. “IRD” means Indian River No. 1 Developers, LLC, the developer of the Aquarina
PUD.

1.8. “Kghama Parcels” means the two 70-foot wide parcels located porth of the Beach
Club Parcel and depicted as Lot 1 and Lot 2 which are included as part of Stage 2, Tract A ofthe
PUD and depicted on Exhibit “B" of the First Addendum to the PUD/PDP and Exhibit “D” of the

Second Addendum to the PUD/PDP.

1.9. “Lot 3” means the 70-foot wide parcel located south of the Beach Club Parce]
which is included as part of Stage 2, Tract A of the PUD/PDP and depicted on Exhibit “B” of the
First Addendum to the PUD/PDP and Exhibit “D” of the Second Addendum to the PUD/PDP.
Lot 3 is currently owned by IRD and is subject to a mortgage recorded in Official Records Book
5754, Page 7453, of the Public Records of Brevard County, Florida in favor of Larry S. Sazant,
Trustee.

1,10, “PDP” means the Preliminary Development Plan that accompanies the Aquarina
PUD as it exists on the effective date of the Settlement Agreement.

1.11. “Property Escrow Agreement” means that certain Property Escrow Agreement
between IRD and ACSA dated May 4, 2006.

1.12. “PUD” means the Aquarina PUD &s it exists on the effective date of this
Settlement Agreement.

1.13. “PUD/PDP Amendment” means the further amendment to the
PUD/PDP thst will be prepared and submitted by CFB as provided by the terms of Section 3.3 of

this Settlement Agreement.

1.14. *“Reconfigured Kahaina Parcels™ means the Kahama Parcels and the additional
thirty-five (35) feet of property which is to be edded equally to each of the Kahama Parcels (Lot
1 and Lot 2) pursuant to Section 5.4 of this Setflement Agreement, resulting in Lot 1 and Lot 2
cach having a total of eighty-seven and one-half (87.5) feet of ocean front property following
approval of the Amended PUD/PDP or a Subseguent PUD/PDP and replatting of the Tax Parcel

as contemplated in Section 4.3 of this Seftlement Agreement.

1.15. “Reconfigured Beach Club Parcels” means the Beach Club Parcel once it has
been reconfigured to eliminate a thirty-five (35) foot wide parcel of ocean front property that is
to be conveyed to Kahama, leaving a seventy-five (75) foot wide ocean front parcel to be owned
by ACSA for residential purposes and/or sctive recreational purposes, and a ope hundred
seventy-nine (179) foot wide ocean front percel to be owned by ACSA for active recreational
purposes, following approval ofthe Amended PUD/PDP or a Subsequent PUD/PDP Amendment
and replatting of the Tax Parcel as contemplated in Section 4.3 of this Settlement Agreement,
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1.16. “Recreation Parcel” means that parcel currently designated for recreational vses
that is located adjacent to the golf course and on which a vacant administrative building js

located, as more parficularly described in Schedulg 3.
1.17. “Registry of the Court” mesns the repository maintained by the Clerk of the

Eighteenth Judicial Circuit Court, which is the curent location of the exceuted deed to the Beach
Club Parcel and to the Community Center Parcel that is subject to the Property Escrow

Agreement,
1.18. ‘“Riversedge Parcels” means the undeveloped parcels that are currertly owned by

CFB end that arc designsted on the PUD/PDP as Stage 4, Tracts V and VIIL; Stage 4, Tract IX
(Commercial/Marina parcel); and Stage 4, Tract C (road easement). The legal description of the

Riversedge Parcels is attached hereto as Schedule 4.

1.19. “Stage 4, Tracts V and VIII” means the undeveloped residential portion of the
Riversedge Parcels as designated on the PUD/PDP.

1.20, “Subsequent PUD/PDP Amendment” means any further amendment to the
PUD/PDP contemplated by this Settlement Agreement and submitted by sither Kahama or ACSA
as the result of either of these parties not participating in the PUD/PDP Amendment referenced in

Section 3.3 of this Settlement Agreement.

1.21. “Tax Parcel” means tax parcel ID # 29-38-36-05-0000A.0-0000.00 that includes
the Kahama Parcels, the Beach Club Parcel and Lot 3,

Article 2, Contingency Provision.

2.1.  The terms and conditions set forth in this Settlement Agreement are conditioned
upon the satisfaction of the following events: (i) ACSA obtaining approval of this Settlement
Agreement from its membership; and (ii) the Brevard County Commission approving the
Settlement Agreement within ninety (90) days of all other parties executing same. In the event
ACSA does not approve this Settlement Agreement on or before November 15, 2009, or, in the
sole discretion of the Board of Directors of ACSA, on a later date that is prior to December 15,
2009, then this Settlement Agreement shall automatically terminate and the rernaining terms and

conditions shall be nu]l and void.

Article 3. CFB Commitments

3.1. The CFB Commitments becomc effective only upon satisfaction of the
Contingency Provision.

3.2.  CFB shall pay to ACSA Two Hundred Seventy Five Thousand and 00/100 Dollars
(5275,000.00) upon the following terms end conditions:

3.2.1. One Hundred Thousand and 00/100 Dollars ($100,000,00) within ten (10)
days following receipt of written notice from ACSA that it has obtained a building permit from
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the County for construction of either (i) a community pool on the Community Center Parcel or
on the Beach Club Parcel, or (i) 8 community building on the Beach Club Parcel, and has
executed a contract for construction of szme. The notice shall attach a copy of the building

permit end a copy of the fully executed construction contract.

3.2.2. Seventy-five Thousand and 00/100 Dollars ($75,000.00) on or before
March 1, 2010, so that ACSA will have funds available on April 1, 2010, to pay its share to
redeem the 2007 and 2008 tax certificates that have been issued on the Tux Parcel and, in
cooperetion with Kahama, prevent the delivery of a tax deed to the holder or holders of the tax

certificates.

3.2.3. One Hundred Thousand and 00/100 Dolars ($100,000.00) at the earliest
occurrence of the following events: (i) ten (10) days following CFB's sale of Stage 4, Tracts V
and VHI; or (ii) ten (10) days following receipt of notice from ACSA that it has obtained a
building permit from the County for a community pool on the Commnmity Center Parcel or on
'the Beach Club Parcel, or has obtsined & building permit for a cormmunity building on the Beach
Club Parcel, and has executed a contract for construction and provided proof of same; provided,
however, that the building permit and construction contract used to satisfy this element must be
different from the building permit and construction contract used to satisfy Subsection 3.2.1.

3.3. CFB agrees that it shall take the lead role in the preparation of the proposed
PUD/PDP Amendment and shall retain, st its sole expense, the land planner and other
consultants that may be needed to submit and process the PUD/PDP Amendment. During
preparation of the PUD/PDP Amendment, CFB shall receive input from Kzhama (only as to the
Kahama Parcels) and from ACSA (only as to the Beach Club Parcel, the Comnmnity Center
Parcel, the boat storage relocation parcel referenced in this Section 3.3, Lot 3, and the Recreation
Parcel), or regarding the reconfiguration of the Kahama Parcels and the Beach Club Parcel, as
well as the other matters on which input is required by the terms of this Settlement Agreement or
the County Code. CFB shall incorporate the information obtained from Kahama and ACSA, as
provided herein for the proposed PUD/PDP Amendment submittal to the County, provided such
input is received by CFB within sixty (60) days of CFB’s written request for such input, and
failing timely receipt of same, CFB may proceed with the proposed PUD/PDP Amendment for
the Riversedge Parcels only (and without such other matters being addressed therein). CFB's
written request for input shall be given no later than January 15, 2010. The proposed PUD/PDP
Amendment (if timely input is received from ACSA as required by the preceding sentencs), or
any Subsequent PUD/PDP Amendment, shall relocate the current boat storage area to an upland,
open space parcel to be identified by ACSA that is not owned by CFB, but which is owned or
leased by ACSA (if leased, ACSA shall obtain the consent of the owner to the PUD/PDP
Amendment or to any Subsequent PUD/PDP Amcudment), If timely input is not received from
ACSA as required above (such that the relocation of the boat storage areas cannot be reflected in
the proposed PUD/PDP Amendment), the proposed PUD/PDP Amendment may allow other
development in the area of the current boat storage area; thereafter, in addition to relocating the
boat storage area, a Subsequent PUD/PDP Amendment may make other changes to the
PUD/PDP with respect to real property owned or controlled by the applicant for the Subsequent
PUD/PDP Amendment. CFB, Kahama asnd ACSA agree that the proposed PUD/PDP
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Amendment and any Subsequent PUD/PDP Amendment will not request modification of any
waiver or “grandfathering” language that may be contained in the PUD/PDP,

3.4. Provided that written comment has been timely received by CFB as required by
Section 3 3., CFB shall provide the final draft of the proposed PUD/PDP Amendment to Kahama
or ASCA, or both if prior timely written inpit was received from both, and Kahama, ACSA, or
both as applicable, shall have fourteen (14) days following receipt of the final draft in which fo
provide CFB additional written notice of any additional changes that need to be made in order to
fully implement the intended use of the parcels on which either Kshama or ACSA are entitled to

provide written input for the proposed PUD/PDP Amendment.

3.5, At the time CFB submits the proposed PUD/PDP Amendment, CFB shall include
a request to transfer from the two hundred twenty seven (227) residermtial units that are currently
aliocated to Stage 4, Tracts V and VIIT of the PUD/PDP, four (4) residential units to Kahame for
use on the Reconfigured Kahama Parcels and two (2) residential units to ACSA. for use on the
Reconfigured Beach Club Parcel. CFB will retain two hundred twenty-one (221) residential
units for development in Stage 4, Tracts V and VIII of the PUD/PDP. The residential units that
are 10 be transferred for use on the Reconfigured Kahama Parce] and the Reconfigured Beach
Club Parcel shall be reserved for usc oo these Parcels irrespective of the ownership of these
Parcels at the time of submittal or approval of the PUD/PDP Amendment. The Riversedge
Parcels may be reconfigured and renumbered in the PUD/PDP Amendment or in a Subsequent
PUD/PDP Amendment, Notwithstanding the foregoing, in the event ACSA acquires the
Recreation Parcel or acquires Lot 3, ACSA shall be entitled to receive two (2) additional
residential units of CFB’s two hundred twenty-one (221) residential units for use on the acquired
property, and CFB shall retain two hundred nineteen (219} residential units for development in
Stage 4, Tracts V and VI, as these Tracts may be reconfigured and repumbered in the PUD/FDP
Amendment or any Subsequent PUD/PDP Amendment. If ACSA desires to use one (1) or both
of the additional two (2) residential units on the Recreation Parcel, ACSA must demonstrate to
the satisfaction of the County’s zoning official that it has also obtained from someone other than
CFB (unless CFB subsequently agrees to provide it), a sufficient amount of additional open
space within the PUD/PDP to allow conversion of the Recreation Parcel into residential use as a
minor amendment of the PUD/PDP or shall submit an application for a major amendment to the
PUD/PDP in order to reduce the open space requirement. ACSA’s rights and obligations created
herein regarding the Recreation Parcel and Lot 3 are fully assignable to & third party without

prior approval of the other parties to this Agreemnent.

3.6, CFB egrees that it shall provide an additional 14,740 s.f. of active recreational
open space in Stage 4, Tracts V and VIII in the proposed PUD/PD Amendment submittal to
offset the conversion of 14,740 s.f, of active recreational open space from the Beach Club Parcel
into residential area for use by Kehama and ACSA, as follows: (35 ocean-front feet to Kahama +
75 ocean-front feet to ACSA for residential purposes) x 134 feet depth of property = 14,740 s.f.

3.7. CFB agrees to deliver to ACSA a quit claim deed at the conclusion of its
foreclosure on the Community Center Parcel such that the deed currently being held in the
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Registry of the Circuit Court under the terms of the Property Escrow Agreement can be released
to ACSA frec and clear of the mortgage of interest of CFB in the Community Center Parcel.

3.8. CFB agrees to proceed expeditiously with the pending foreclosure action {Case
No. 05-2008CA21914 in the Eighteenth Judicial Circuit in and for Brevard County, Florida) go
that the Community Center Parcel can be conveyed to ACSA free and clear of any liens filed by
third parties which can be eliminated by the above-referenced foreclosure proceeding.
Notwithstanding the foregoing, CFB agrees that any foreclosure action shali not eliminate the
existence of, or the obligations contained in the PUD/PDP or this Settlement Agreement but shall
eliminate all title interests or claims of ACSA in the Riversedge Parcels other than its currently
recorded easement rights, subject to those rights being reconfigured under Section 3.5 ahove,

3.9, CFB agrees to pay any taxes that may be due and owing on the Community
Center Parcel so that it can be conveyed to ACSA without any delinquent tax liability. Taxes for

the year 2008 have been paid.

3.10. CFB agrees that from the closing proceeds that would otherwise be due to it, the
court appointed Receiver will pay to ACSA all assessments due, up to the date of the first sale of
each unit, on the Ocean Dunes Condominium Units that may be sold. " The assessments due for
each unit shall be paid at the closing of each unit by the Receiver or his closing agent. If for any
reason the Receiver does not pay to ACSA the funds due frem the closing proceeds as described
herein and pays same to CFB, CFB shall pay such fimds to ACSA.

3.11. CFB agrees to assign zuy interest it may have in the lease of the submerged lands
to ACSA, which lease is recorded in Official Records Book 5286, page 1767, of the Public
Records of Brevard County, Florida. The parties agree that this lease has expired, and that ACSA
shall pay the cost for CFB fo obtain a new lease from the State of Florida, Department of
Environmental Protection. Assuming that CFB is successfil in obtaining the new lease, CFB
shall then assign the lease to ACSA. The other parties to this Settlement Agreement shall
cooperate with CFB and ACSA in the efforts to obtain a new lease of the submerged lands,

provided that they shall not be required to incur any costs in deing so.

3.12. CFB agrees to lease to ACSA for One and 00/100 Dollar ($1.00) per year the
fenced area that is currently being used for boat storage. CFB shall draft a lease for review and
execution by ACSA that: (i) allows use of the boat storage area exchusively by the ACSA
members and/or tenants; (ii) provides that ACSA shall maintain the boat storage area and shall
use its best efforts to prevent unauthorized dumping of household trash and other materials in the
storage area or in the conmservation area adjacent to the water’s edge; (iii) requires that liability
insurance be maintained by ACSA: and (iv) includes other reasonable terms and conditions
typical of similar Jeases of vacant land for storage purposes. The lcase shall terminate upon
CFB’s giving ASCA ninety (90) days prior written notice of its intent to terminate the lease, but
only: (i) in the event that CFB sells the leased property to an unrelated third party; or (ii) a
certificate of occupancy is issued for construction within one thousand five hundred (1,500) feet
of eny boundary line of the leased property; or (i) permits are issued for construction of one
half of the vested number of residential units on the land which presently comprises Stage 4,
Tracts V and VIIL or (iv) there is a material breach of tho terms of the lease by ACSA after
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reasonable notice and an opportunity to cae the breach. CFB shall have the responsibility, at its
sole expense, for resolving the Notice of Violation issued by the St. Johns River Water
Management Disirict on July 23, 2008, regarding Compliance Item No. 933639 for the adjoining
conservation area adjacent te the Mullet Creek water's edge and within property owned by CFB.

3.13. Prior to or contemporaneously with its execution of this Seftlement Agreement,
CFB shall exscute an affidavit in the form attached hereto as Schedule 5.

3.14. CFRB shell participate and cooperate with ACSA in the amendment of the ACSA
Goveming Documents to accomplish the intended purposes of this Settlement Agreement,
including the conveyance by ACSA of the north 35 feet of the Beach Club Parcel to Kahama.

3.15. After the effective date of the PUD/PDP Amendment, in the event CFB wishes to
further amend the PUD/PDF, as amended, CFB shall send a copy of the submittal to ACSA and
Kahama contemporaneously with submitting the proposed amendment to the County. Any such
further amendment of the PUD/PDP shall not affect the Reconfigured Kahama Parcels and/or
any property owned by ACSA without the express written consent of Kahama and/or ACSA, as

applicable.
Article 4. Kahama Commitments,

4.1. Kahama shall proceed with its perding foreclosure action to obtain title to the
Kahama Parcels. Notwithstanding the foregoing, Kahama agrees that any foreclosure action
shall not eliminate the existence of, or the obligations contained in, the PUD/PDP or this
Settlement Agreement. Kahama shall not be obligated to perform any of the following
commitments until such time as its pending foreclosure action against Indian River No, 1
Devwelopers, LLC (Case No. 05-2007-CA-072320 in the Eighteenth Judicial Circuit in end for
Brevard County, Florida) has been completed and title to the Kahama Parcels has vested in
Kahama. Kahama shall proceed in good faith to expeditiously complete the pending foreclosure
action and obtain title to the Kehama Parcels. Within ten (10) days followmg issuance of the
Certificate of Title to Kahama by the Clerk of the Court, Kehama shall give written notice to the
‘othét parfies to'thi§ Setflement Agréement that titls has vested in Kahama, -

42 Kahama agrecs o coordinate with ACSA and pay prior to April 1, 2010 (the
earliest date that will avoid issuance of a tax deed) its share of the amount heeded to redeem the
tax certificates that have been issued on the Tax Parcel for 2007 and 2008, Since the Tax Parcel
includes Lot 3 as well as the Kahama Parcels and the Beach Club Parcel, if the owner or
mortgagee of Lot 3 is not willing to pay a share of the past due taxes, then Kahama and ACSA
shall proportionally share the additional taxes attributable to Lot 3. In this instance, Kahama’s
pro-rata share of the past due taxes will be 40.79 percent of the taxes and interest owed and
ACSA’s pro-rata share of the past due taxes will be 59.21 percent of the taxes and interest owed,
If the owner or mortgagee of Lot 3 will pay the share of the past due taxes and interest that is
attributable to Lot 3, then Kahama’s pro-rata share would be reduced to 35.07 percent, ACSA’s
pro-rata share would be reduced to 50.50 percent, and the pro-rata share of the Lot 3 owner or

mortgagee would be 14.03 percent.
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4.3,  Kahama agrees 10 take the lead role in replatting the Tax Parcel into four (4) or
five (5) scparate taxable parcels as specified in Subsection 4.4.4. below. Prior to baginning the
replatting process, Kahama shall determine whether the owner or mortgagee of Lot 3 is
interested in participating in the replatting process and whether it will contribute equally with
Kahama and ACSA toward payment of the replatting expense.

4.4.  Total cash to be paid by Kahama to ACSA shall be Three Hundred Fifty Thousand
and 00/106 Dollars ($350,000.00). The payment shall be deposited in escrow with the Escrow

Agent, in favor of ACSA, within ten {10) days following satisfaction of Subsections 4.4.1. and
4.4.2. The escrow deposit shall be released to ACSA within ten (10) days following satisfaction

of Subsections 4.4.3. and 4.4.4. Kahama shall submit the replatting application to the Couaty not
1ater than thirty (30) days following title to the Kahama Parcels vesting in Kahama, as provided
in Subsection 4.1.

44.1. ACSA places in escrow with the Escrow Agent a duly executed warranty
deed conveying to Kahama thirty five (35) ocean-front feet of property that is immediately south

of the Kghama Parcels;

4.4.2. ACSA places in escrow with the Escrow Agent & document releasing and
abandoning any and all rights, whether express or implied, under the easements that provide
parking, access rights and all other rights ACSA may have over the Kahama Parcels granted in
the Access and Parking Essement Agreement and Modification to Access and Parking Basement
Agreement that is recorded in Official Records Book 4485, Page 2479 and Book 4495, Page
1938, respectively, in the Public Record of Brevard County, Florida.

4.4.3. The PUD/FDP is amended to reflect a reconfiguration of the existing
Kehama Parcels and the additional property to be conveyed by ACSA into two (2) lots that each
may be developed as three (3) attached units or as one (1) single family nnit at maximum of

thirty five (35) feet in height.

) 4.4.4. The Tax Parcel is replatied to create four (4) or five (5) separate taxable
percels, as follows: (i) two (2) eighty-seven and one-half (87.5) foot 'widé parcels that will be
owned by Kahama for residential purposes; (ii) one (1) seventy five (75) foot wide parcel that
will be owned by ACSA for residential purposes or used as a beach club facility; (iif) one (1) one
hundred seventy nine (179) foot wide parcel that will be owned by ACSA for active recreational
purposes; and possibly (iv) one (1) seventy (70) foot wide lot defined herein as Lot 3.

4.5. Within ten days following receipt of notice from any party confirming that all of
the requirements in Subsections 4.4.3 and 4.4.4. have been satisfied, the Escrow Agent shall
release the documents in escrow to Kahama for recording at Kahama’s sole expense, and shall
release the funds in escrow to ACSA, In the event the County does not approve the application
for replatting, the Escrow Agent shall return all funds and documents held in escrow pursuant to

~-this-Scction-4.5-to- the-party who-placed-the-funds ox-the-documeats-in-escrow-within-ton{30)— .-

days following receipt of the County’s denial of the application for replatting, If the rcplatiing is
approved by the County, and following release of the funds and docurnents held in the escrow to
ACSA and Kahama, respectively, Kahama shall allow ACSA to temporerily utilize the property
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that was formerly subject to the Access and Parking Easement Agreement and Modification to
Access and Parking Fasement Agreement that is recorded in Official Records Book 4485, Page
2479, and in Official Records Book 4495, Page 1938, respectively, in the Public Recoxd of

Brevard Coumnty, Florida, for a period of ninety (90) days following escrow release. Subsequent
to escrow relense, ACSA shall have the right to file in the Public Records of Brevard Couuty &
Notce of Temporary Access and Parking Rights in order to put third parties on notice that these
temporary use rights have been granted by Kahama, ACSA shall name Keahama as an additional
insured on its lability insurance policy which shall be provided within fiftcen (15) days
following execution of this Settlement Agrecment and which shall remain in effect vatil the
temporary access yights are terminated as provided in this Section 4.5, No extensions to the
termination date for the ternporary access rights shall be valid unless Kahama expressly agrees to
the extension in writing and ACSA expressly-agrees in writing to continue including Kahama as
an additional insured on its liability insurance policy.

4.6, If Kahama desires to obtzin a title commitment or owner’s title policy on the
Kahama Parcels and/or the additional thirty five (35) feet of property to be conveyed by ACSA to
Kehama, then Kshama shall obtain the title comnmtment or title policy at its sole cost and
expense,

47,  After the effective date of the PUD/PDP Amendment, in the event Kahama wishes

to apply for a Subsequent PUD/PDP Amendment, Kahama shall send a copy of the submittal to
ACSA and CFB contemporancously with submiting the proposed amendment to the County.

Article 5. ACSA Commitments.

5.1. ACSA shall provide written notice to each of the other parties to this Settlement
Agreement that the Contingency Provision set forth in Subsection 2.1(j) above has been satisfied
within ten (10) days following fiull satisfaction of this contimgency.

5.2. ACSA agrees to waive any claim for past due assessments that it mey have
_ . __against Flaresco or CFB under Florida Statutes Section 720.3085 and in consideration tlercof,
will acknowledge that when CFB’ property is sold fo a third parfy, that third parfy woul i
recognized as a “Participating Builder” under the terms of the Governing Documents, The
waiver referenced in this Subsection 5.2 is not intended to and does not waive any assessments
due and owing pursnant to Section 3.10 of this Settlement Agreement.

53. ACBA agrees to amend the ACSA Govemning Documents to provide for the
conveyance to Kahama of that portion of the Beach Club Parcel that is thirty five (35) feet wide
and contiguous to the southernmost of the Kehama Parcels und to conform to the other

provisions of this Settlement Agreement.

5.4. Following receipt of notice from Kahama that title to the Kahama Parcels has
vested in Kahama, ACSA agrees to execute and place in escrow with the Escrow Agent a

warranty deed conveying to Xahama the thirty five (35) feet of the Beach Club Parcel which is
Incated immediately south of end contiguous to the Kahama Parcels. ACSA also agrees to

cxecute and place in escrow with the Escrow Agent a document releasing and abandoning any
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and &ll rights, whether express or implied, under the easements that provide parking, access
rights and all other rights ACSA may have over the Xahama Parcels granted in the Access and
Parking Easement Apreement and Modification to ‘Access and Parking Easement Agreement that
is recorded in Official Records Book 4485, Page 2479, and Book 4495, Page 1938, respectively,
in the Public Record of Brevard County, Florida. Notwithstanding the foregoing, Kahamn has
agreed in Section 4.5 of this Seftlement Agreement that following termination of the described
easermnerit rights, it will allow ACSA to temporarily utilize the property that was formerly subject
to the Access and Parking Basement Agreement and Modification to Access and Parking
Basement Agrecment that is recorded in Official Records Book 4485, Page 2479, and in Official
Records Book 4495, Page 1938, respectively, in the Public Record of Brevard County, Florida, in
accordance with the terms and conditions set forth in Section 4.5. ACSA hereby confirms that jt
shall name Kahama a3 an additional insured on its liability insurance policy in accordance with
the terms and conditions of Section 4.5 of this Settlement Agreement. The provisions of Section
4.5 shall prevail in the event of & conflict batween this Section 5.4 and Section 4.5.

55. ACSA aprees to pay to Kshama cme-half (1/2) of the reasomable costs of
replatting the Tax Parcel incurred by Kahama and also agrees to join Kahama in executing the
application for replatting and the final plat.

5.6. If ACSAdesires to obtain a title cornmitment or owner s title policy on the parcels
it will own once the Tax Parcel is replatted, then ACSA shall obtain the title commitment or title

policy at its sole cost and expense.

5.7. ACSA agrees to give copies of all concept plans end permit plans for the
community pool and for all improvements on the Beach Club Parcel to CFB for CFB's review
and comment. CFB’s comments shall be considered by ACSA prior to the next subsequent
revision of such concept plans or permit plans, and the CFB comments on the finalized set shall
be considered prior to such concept plans and permit plans being submitted for consideration and
approval by governmental authorities. The term “considered” as used hercin does not obligate
ACSA to concur with or implement any of the comments received.

58. The Board of Directors of ACSA, on behalf of ACSA, agrees to support CFB's”
proposed PUD/PDP Amendment for all property currently owned by CFB, as such Amendment
is described in this Settlement Agreement. The support required by this Section 5.7 may be in
writing or in person, at the election of the Board of Directors of ACSA.

59. ACSA and CFB agree to mutually cooperate in the preparation of amendments to
the Governing Documents as each may reasonably request.

5.10. ACSA agrees that Kahama, its successors or assigns, shall have the option of
having one (1) or both of the Reconfigured Kahama Parcels become members of ACSA. Each
option may be exercised in wiiting not later than ten (10) days following issuance of the first
Certificate of Occupancy for the particular Reconfigured Kahama Parcel to which it applies.
Upon the exercise of the option for either of the Reconfigured Kahama Parcels, assessments and
capital contributions shall be due and owing under the Governing Documents. If an option is
exercised in accordance with this Section 5.10, Kahama, or its successor in title, shall execute an
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appropriate document annexing the applicable Reconfigured Kabama Parce] into ACSA and
joining in and consenting to the terms of the Governing Documents; provided, however, neither
Kahama nor its successors or assigns shall have an obligation to pay ACSA dues or assessments
imposed prior to the date the option is exercised.

© 5.11. After the effective date of the PUD/PDP Amendment, in the event ACSA wishes
to apply for a Subsequent PUD/PDP Amendment, ACSA shall send a copy of the submittal to
CFB and Kahama contermnperaneously with submitting the proposed amendment to the County,

5.12, ACSA acknowledges and agrees that all real property, improvements thereon, or
both, which ACSA receives from CFB, and its successors and assigns, as a result of this
Settlement Agreement will be deemed transferred end accepted “As and With All Faults™ and
without any: (i) warranties of specifications (that such specifications complied with applicable
construction code requirements or professional standards), (if) warranties that construction was
performed in accordance with approved plams, (iii) warranties that the improvements are fres of
‘construction defects, (iv) warranties of work and materials, or (v) warranties of fitness for a

particular purpose.

5.13. ASCA warrents end represents that the performance by ACSA of its obligations
under this Settlement Agreement bas been duly authorized, including where necessary by
requisite action of ASCA’s members at duly noticed and held mestings (i.e. elections) for such
purpose. ASCA further warrants and represents that the ACSA Board of Dirgctors has the legal
authority to perform such obligations in accordance with the terms of thig Seftlement Agreement
and without any further authorizing sction being a necessary condition precedent.

Article 6. County Commitments,

6.1. Following the County’s approval of this Settlement Agreement and within fifteen
(15) days following receipt of wiitten notice from ACSA that the contingency set forth in
Subsection 2.1 has been satisfied, the County shall pay to ACSA the sum of Sixty Eight
Thousand and 00/100 Dollars ($68,000.00) to be applied toward the planning, design and/or
"™ ¢onstruction of the community building and/or community pool described in Section 3.2 of this
Settlement Agreement herein, including such costs as may be necessary to pay for and/or satisfy
any lens on the Beach Club Parcel.

6.2. The County agtees to seek an Order from the Court in Case No. 05-2009-CA-
072320 to allow early release of the Deed from the Registry of the Court and delivery of the

Deed to ACSA.
6.3. The County shall waive all fees associated with filing and processing the

application for the proposed PUD/PDP Amendment and any Subsequent PUD/PDP Amendment,
Furthermore, the County agrees to expedite its review and processing of same if consistent with

the terms of this Settlement Agreement,
6.4. The County shall waive all fees sssociated with replatting of the Tax Parcel.
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6.5. The County shall determine whether it has the ability to extingnish any public
access rights 1o the marina located within the PUD/PDP, and, if so, 10 take the actions necessary
1o extinguish those dghts. The County hereby acknowledges and agrees that any extinguishment
of public access rights shall not extinguish the right of ACSA members, their tenants and invitses
to access the boat ramp, dock and parking Jot located within the Commercial/Marina parcel that

comprises part of the Riversedge Parcels,

6.6. The County acknowledges and agrees that in addition to (and notwithstanding)
whatever rights fo development may be now or in the future permitted pursuant to the County’s
Comprehensive Plan or Land Development Regulations, the arce within the PUD/PDP known as
Stage 4 Tract VIII (Riversedge South) is vested for development and use of one hundred forty-
two (142) mid-rise residential dwelling units, subject to CFB's compliance with applicable
County Land Development Regulations.

6.7. The County acknowledges and agrees that in addition to (and notwithstanding)
whatever rights to development may be now or in the future permitted pursuant to the County’s
Comprehensive Plan or Land Development Regulations, the area within the PUD/PDP known as
Stage 4 Tract V (Riversedge North) is vested for development and use of eighty-five (85) mid-
rise residential dwelling units, subject to CFB’s compliance with applicable County Land
Development Regulations.

6.8. The County acknowledges and agrees that in addition to (and notwithstanding)

whatever rights to development may be now or in the future permitted pursuant to the County’s
Comprehensive Plan or Lend Development Regulations, the area within the PUD known as
Stage 4 Tract IX (Commercial/Marina Parcel) is vested for development and use of cormmercial
and marina facilities, including but not limited to retail, restaurant, marina (including boat
storage, Tamps, slips, docks, and piers), and private recreation uses. The PUD/PDP Amendment
shall specifically anthorize development of these uses on the Commercial/Marina Parcel, subject
to compliance with all applicable County Land Development Regulations provisions related to
such uses.
789, The County acknowledges and agrees that except for the approval of a Fioal
Development Plan, as this term is defined in the County®s Land Development Regulations,
showing the design, location and arrangement of structures to accommodate the Entitlements,
and except for satisfying conditions of such Final Development Plan Approval which must be
met prior to applying for building permits (if any), there are no other County zoning, subdivision,
or comprehensive planning conditions precedent to constructing the Entitlements, Construction
must comply with the provisions of the Florida Building Code.

6.10. The County agrees to an extension of time until December 31, 2015, in which to
file an application for approval of a Final Development Plan(s) for the vested Entitlements. This
time period may be further extended by the County, pursuant to the County’s proper practice and
procedures. In mo event will the failure to file an application for approval of a Final
Development Plan(s) affect the continued viability of the Entitlements or the fact that they are
vested; rather, if an application for Final Development Plan(s) is (ate) not filed within the time
period provided above for the vested Entitlements or within the time period that may be
0027246\ 40724\ 25396317
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otherwise applicable for the balance of the Entitlements, as such time periods may be further
extended, the status of the affected Entitlements shall be that they will be merely inactive until

such Final Development Plan(s) is (are) duly filed.,

6.11. The County agrees that it shall not take any action that would restrict or adversely
affect the Entitlements, and further, agrees to take such actions as may be necessary to confim or
preserve such Entitlements in the event some existing or future law or regulation is determined to

affect the Entitlements.

6.12. Upon receipt of the proposed PUD/PDP Amendment “application or any
Subsequent PUD/PDP Amendment application, the County shall consider the application
pursuant to Secion 62 of the County Code. The County zoning official has determined that the
proposed PUD/PDP Amendment and any Subsequent PUD/PDP Amendment that is proposed in
accordance with the terms of the Setflement Agreement is not “substantial” as defined in
subsection 62-1448(c) of the County Code. The Brevard County Commission agrees that the
proposed PUD/PDP Amendment &s described in this Setilement Agreement is minor in nature, is
not “substantial” as defined in subsection 62-1448(c) of the County Code, and hereby directs the
zoning official to administratively process the proposed PUD/PDP Amendment and any

proposed Subsaquent PUD/PDP Amendment as such.

6.13." In the event the lien on the Beach Club Parcel that is held by International Golf
Maintenance, Inc., a Delaware corporation (“IGM™) has not been released on or before Janvary
15, 2010, the County hereby agrees to initiate & claim agamst IGM, either in pending Case No.
05-2009-CA-011928 or as a separate action, m an effort to enforce the PUD/PDP requirement
that the Beach Club Parcel be conveyed to ACSA free and clear of any liens. The County also

agrees to pursue this claim to its conclusion.

Article 7, Miscellaneous Provisions.

7.1.  Each party shall cooperate with the other parties in the implementation of this
Setﬂement Agreement and agrees to execute additional documents that may be necessary to

7.2.  All parties stipulate for all purposes regarding any rights or obligations that arise
under the ACSA Governing Documents that neither Flaresco, nor CFB are or shall be deemed the
“Developer” of the PUD/PDP, or any portion thereof, and shall also stipulate that none of these
entities ever acqmred rights as the “Developer,” except the votmg rights, if any, of the Developer,

ag that term is defined in the Govetning Documents,

73.  All parties agree that the development vested for Stage 4 Tract V, Stage 4 Tract
VI, and Stage 4 Tract IX of the PUD, as described in Sections 6.6, 6.7 and 6.8 is not burdened
with completing any construction or development obligations for, of] or with respect to any other
property within the PUD/PDP. Furthermore, each of these sites may be developed independently

from each other, or concurrently with each other.
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7.4. Notices under this Agreement shall be given to the parties by mailing written
notice postage prepaid, to the parties at the following addresses:

7.4.]. H to County to: Christine Lepore, Esq., Attorney for Brevard County,
Brevard County Attorney's Ofiice, 2725 Judge Fran Jamtieson Way, Bldg. C, Room 308, Viera,

FL 32940.

7.4.2. I to CFB to: Harris Solomon, Esq., Attomey for Mercantile Bank and
Carolina First Bank, Brinkley, Morgan, Solomon, Tatum, Stanley & Lunny, LLP, Suite 1900, 200
E, Las Olas Boulevard, Fort Lauderdale, FI. 33301-2248.

7.4.3. I to Kahamsa to: Robert Abraham, Esq.,, 220 S. Ridgewpod Avenue,
Suite 200, Daytona Beach, FL 32114 and to Edward Kinberg, Kinberg & Associates, LLC, 1290
W. Eau Gallie Boulevard, Melbourne, FL 32935, Attorneys for Kahama VII, LLC.

7.44. I to ACSA to: Jay 8. Levine, Esq., Attomney for Aquarina Community
Services Association, Inc., Jay Steven Levine Law Group, 2500 N, Military Trail, Suite 283,

Boca Raton, FL 33431-6322.

7.5.  Time is hereby declared of the essence as to the lawful performance of all duties
and obligations set forth in this Agreement, For purposes of the time requiremnents hereunder,
such time frames shell, unless otherwise specifically stated herein: (i) include the day from
which the period commences; and (ii) be construed to mean calendar days; provided that if the

final day of such period falls on a Saturday, Sunday or legal holiday, such period shall extend to
the first business day thereafter.

7.6.  The parties shall have the right to enforce a breach of the terms and conditions of
this Settlement Agreement. Each party agrees that the terms of this Settlement Agreement may
be enforcesble by injunctive relief by each party to this Settlement Apreement and their
successors and assigns, either individually or collectively, regardless of the existence or
adequacy of any other remedy or of an action at law for damages. In eny action to enforce the
- “terms of the Settlement Apreement, e prevailing party shallbe Ehtitfed 6 Técover teasonable ™ " =~
costs and attorneys’ fees.

7.7.  This Settlement Agreement may only be modified, supplemented or amended in
writing, executed by all parties.

7.8.  This Settlernent Agreement shall be governed by the laws of the State of Florida.
Venue for any legal action authorized hereunder shall exclusively be in the Circuit Court for the
Eighteenth Judicial Circuit in and for Brevard County, Florida, and jurisdiction shall be vested
exclusively in such court. The parties hereto stipulate to the personal jurisdiction of the
referenced cowrt and waive any defenses thereto. THE PARTIES AL.SO HEREBY WAIVE

TRIAL BY JURY WITH RESPECT TO ANY SUCH ACTION OR PROCEEDING
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7.9.  Except as specifically provided in this Settlement Agreement, the parties hereto
shall bear their own expenses, including afiomeys’ fees and costs, incurred in negotiziing,
delivering and performing the obligations contemplated by this Setflement Agreement.

7.10. The covenants, tetrns, conditions, provisions and undertakings in this Settlement
Agreement shall extend to and be binding upon the heirs, personal representatives, execntors,
administrators and permitted successors and assigns of the respective parties hereto.

7.11. This Settlement Agreement constitutes the entire agreement of the parties hereto
with respect to the subject matter of this Settlement Agreement and supersedes any and all
previous agreements between the parties hereto, whether written or oral, with respect to such
subject matter. Prior drafts of this Setflement Agreement shall not be admissible as extrinsic
evidence. The language in all parts of this Settlement Agreement shall, in all cases, be construed
as 8 whole and jn accordance with its fair meaning and any ambiguities shall not be resolved

against the drafting party.

7.12. This Settlernent Agreement may be executed in separate counterparts, each of
which shall be deemed an original, and all of such countarparts together shall constitute one and
the same instrument. -

7.13. This Settlement Agreement is not intended and shall not create a joint venture,
partnership or other formal business relationship or entity of any kind, or any obligation to form

any such relationship or entity.

7.14. Each signatory to this Settlement Agreement has entered into same freely and
without duress, after baving consulted with the attorney(s) of his/her choice. The parties
acknowledge that the mediator did not give legal advice and is not the attorney for any party, and
that each parly has had the opportunity to have this Settlement Agreement reviewed by that

party’s attorney prior to executing same.
7.15, Immediately after the happening of both contingencies in Section 2.1 above,

ACSA sball dismiiss its claims With prejdice in ihie cases styled Aquariia Communily Services "~
Association, Inc. v. Brevard County, Florida and Carolina First Bank, Case No. 9-CA-025287
and Mercantile Bank v. Indian River Developers, LLC, et al,, Case No. 05-2008-L.A-21914,
After the occurrence of both events referenced in Section 3.7 of this Setflement Agreement;
namely, CFB's delivery to ACSA of the quit claim deed to the Community Center Parcel and
release to ACSA of the deed currently held in the Registry of the Court, the County shall dismiss
with prejudice its claims, counterclaims and crossclaims against CFB, Mercantile and Xshama,
VL1, in Brevard County, Florida v. Indian River No. ] Developers, LLC, Carolina First Bank, and
Kahama VII, LLC, Case No. 05-2009-CA-011928. All cases are in the Circuit Court for the
Eighteenth Judicial Circuit in and for Brevard County, Floride. The County, CFB and Kahama
agree to a six (6) month abatement of the latter lawsnit pending ACSA’s receipt of both deeds

referenced in Section 3,7 of this Settlement Agreement.
(SIGNATURES APPEAR ON THE FOLLOWING PAGES)
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BREVARD COUNTY, a political subdivision of
the State of Florida and Charter County

an Namey/Howard Tintord
Its;__County Manager 3

Dater, 47 Zr 27

Lo

Print Name:_Chiistine Lepore
Its: t County Attorney

Date: NOVombr " &5 00

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)
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AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC, a Flotida not-for-profit
corporation

Bt

Pthamu’)'ém— oz e —an
its:
Date: /.:7/3/4’?

I'4 "'/ "

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)

0027246\140724\1252963\17
Exscution Version

Filing 62533098 KAHAMA VI| VS AQUARINA"COMM sV 05-2014-CA-017274-XXXX-XX

e

(



CAROLINA FIRST RANK, a South Carolina
cosporation authorized to do business in the State of

Florida

A il

Print Name; srcwsdd o gEomnsd

Its:___sze. v
Date: 'cs..? &g 29

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)
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KAHAMA VII, LLC, a Florida limited Lability
company authorized to do business in the State of
Florida '

Print Name:_Matk 8.Carter
Tts: Managing Member
Datg: Decembexr 16, 2009

* Subject to the substitution of Greenfield & Coomber, P.A,,
as Escrow Agent in Section 1.4.
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(Legal description of the Beach Club Parcel)

STAGE 2, TRACT A OF THE AQUARINA PLANNED UNIT DEVELOPMENT AS
RECORDED IN PLAT BOOK 33 PAGE 8 OF THE OFFICIAL RECORDS OF BREVARD
COUNTY, LESS AND EXCEPT THE FOLLOWING:

1.

THE SOUTHERN 110 FEET OF STAGE 2, TRACT A, AS DESCRIBED IN
ORB 4265, PAGE 3201 OF THE OFFICIAL RECORDS OF BREVARD
COUNTY. CONTAINING 0.61 ACRES MORE OR LESS.

THE NORTHERN 140 FEET OF THE AQUARINA PLANNED UNIT
DEVELOPMENT STAGE 2, TRACT A, AS RECORDED IN PLAT BOOK 33
PAGE 8 OF THE OFFICIAL RECORDS OF BREVARD COUNTY, LYING
WEST OF THE 1981 COASTAL CONSTRUCTION CONTROL LINE AND
EAST OF THE STATE ROAD AlA EAST RIGHT OF WAY LINE.

CONTAINING 0.299 ACRES MORE OR LESS.

THE SQUTHERN 250 FEET OF THE AQUARINA PLANNED UNIT
DEVELOFMENT STAGE 2, TRACT A, AS RECORDED IN PLAT BCOK 33
PAGE 8 OF THE OFFICIAL RECORDS OF BREVARD COUNTY, LYING
WEST OF THE 1981 COASTAL CONSTRUCTION CONTROL LINE AND
EAST OF THE STATE ROAD AlA EAST RIGHT OF WAY LINE, LESS AND
EXCEPT THE SOUTHERN 110 FEET OF STAGE 2, TRACT A AS
RECORDED IN ORB 4265 PAGE 3201 OF THE OFFICIAL RECORDS OF
BREVARD COUNTY. CONTAINING 0299 ACRES MORE OR LESS.
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Schedule 2
(Legal description of the Community Center Parcel)

STAGE 3, TRACT K, OF AQUARINA P.U.D. STAGE 1, TRACTS C & D, STAGE 2,
TRACTS B D & H, STAGE 3, STAGE 4, TRACTS B, ] & X, STAGE 5, AS RECORDED IN
PLAT BOOK 41, PAGES 88 THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD
COUNTY, FLORIDA; LESS AND EXCEPT THEREFROM THE PROPERTY DESCRIBED
IN THE QUITCLAIM DEED RECORDED IN OFFICIAL RECORDS BOOK 4265, PAGE
3193; AND THE QUITCLAIM DEED RECORDED IN OFFICTAL RECORDS BOOX 4265,
PAGE 3197, AS CORRECTED BY CORRECTIVE QUITCLAIM DEED RECORDED IN
OFFICIAL RECORDS BOOK 4320, PAGE 3349, ALL OF THE PUBLIC RECORDS OF

BREVARD COUNTY, FLORIDA,
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(L-egal description of Recreation Parcel)

STAGE 1, STAGE 2, AND STAGE 3, OF AQUARINA P.UD., LOT 34, AS RECORDED IN
PLAT BOOK 41, PAGE 61 OF THE PUBLIC RECORDS OF BREVARD COUNTY,
FLORIDA.
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Schedule 4
(Legal description of Riversedge Parcels)

PARCEL OF LAND LYING IN SECTIONS 35 AND 36, TOWNSHIP 20 SOUTH, RANGE 38
EAST, BREVARD COUNTY, FLORIDA, BEING A PORTION OF STAGE 4, TRACT I, OF
AQUARINA P.U.D. STAGE 1, TRACTS C & D, STAGE 2, TRACTS B, D & H, STAGE 3,
STAGE 4, TRACTS B, I, & X, STAGE 5, AS RECORDED IN PLAT BOOK 41, PAGES 88
THROUGH 92; OF THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA, AND

BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE INTERSECTION OF THE WEST LINE OF GOVERNMENT LOT 3 OF
SAID SECTION 36 AND THE NORTHERLY LINE OF STAGE 4, TRACT ], AS SHOWN ON
SAID PLAT, AND RUN ALONG SAID NORTHERLY LINE THE FOLLOWING COURSES:
S 88° 58’ 01” E 45.40 FEET; THENCE S 88° 47’ 07" E 228.06 FEET: THENCE N 87° 24° 25*
E 221.56 FEET TO THE EASTERLY LINE OF SAID STAGE 4, TRACT I; THENCE RUN
ALONG SAID EASTERLY LINE THE FOLLOWING COURSES: S 07° 47° 18" E 160,53
FEET; THENCE § 54° 27° 10" B 68.01 FEET; THENCE S 89° 38’ 10” £ 253.56 FEET TO A
POINT ON THE WESTERLY RIGHT OF WAY LINE OF AQUARINA BOULEVARD, AS
RECORDED IN PLAT BOOK 48, PAGES 47 THROUGH 48, OF THE PUBLIC RECORDS
OF BREVARD COUNTY, FLORIDA; SAID POINT LYING ON A CURVE CONCAVE TO
THE EAST HAVING A RADIUS OF 514.50 FEET AND FROM WHICH POINT A RADIAL
LINE BEARS § 79° 17° 25" E; THENCE RUN SOUTHERLY ALONG SAID RIGHT OF
WAY LINE AND ALONG SAID CURVE THROUGH A DELTA ANGLE OF 12° 57° 51” AN
ARC DISTANCE OF 116.41 FEET TO THE POINT OF A CUSP OF A CURVE CONCAVE
TO THE SOUTHWEST HAVING A RADIUS OF 22,25 FEET AND A DELTA ANGLE QOF
82° 49 05" AND FROM WHICH POINT A RADIAL LINE BEARS N 87° 44’ 45” E;
THENCE DEPARTING FROM SAID RIGHT OF WAY LINE RUN NORTHWESTERLY
e ALONG _THE ARC OF SAID CURVE 32.16 FEET TO THE POINT OF COMPOUND o
CURVATURE OF CURVE CONCAVE TO THE SOUTH HAVING A RADIUS OF 100.00
FEET AND A DELTA ANGLE OF 56° 57" 44”; THENCE RUN WESTERLY ALONG THE
ARC OF SAID CURVE 99.42 FEET TO THE POINT OF REVERSE CURVATURE OF A
CURVE CONCAVE TO THE NORTHWEST HAVING A RADIUS OF 217.60 FEET AND A
DELTA ANGLE OF 35° 36’ 01”; THENCE RUN SOUTHWESTERLY ALONG THE ARC OF
SAID CURVE 135.21 FEET TO THE POINT OF COMPOUND CURVATURE OF A CURVE
CONCAVE TO THE NORTH HAVING A RADIUS OF 479.00 FEET AND A DELTA
ANGLE OF 07° 12' 23”; TEENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE
60.25 FEET TO THE POINT OF COMPOUND CURVATURE OF A CURVE CONCAVE TO
THE NORTH HAVING A RADIUS OF 268.46 FEET AND A DELTA ANGLE OF 32° 18’
22"; THENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE 151.37 FEET TO
THE POINT OF COMPOUND CURVATURE OF A CURVE CONCAVE TO THE
NORTHEAST HAVING A RADIUS OF 825.58 FEET AND A DELTA ANGLE OF 00° 33’
49"; THENCE RUN NORTHWESTERLY ALONG THE ARC OF SAID CURVE 8.12 FEET;
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THENCE DEPARTING SAID CURVE ON A LINE NOT TANGENT TO SAID CURVE RUN
S 15° 46> 33" W 78,28 FEET TO THE POINT OF CURVATURE OF A CURVE CONCAVE
TO THE NORTHWEST HAVING A RADIUS OF 92.00 FEET AND A DELTA ANGLE OF
26° 07’ 00”; THENCE RUN SOUTHWESTERLY ALONG THE ARC OF SAID CURVE 41.94
FEET TO THE POINT OF TANGENCY; THENCE S 41° 53" 33" W 52.94 FEET; THENCE S
55° 43’ 417 W 25.64 FEET; THENCE S 11° 42’ 09" E 17698 FEET TO THE SOUTH LINE
OF SATD STAGE 4, TRACT I; THENCE RUN ALONG SAID SOUTH LINE S 7§° 16’ 10" W

84.84 FEET,;

THENCE N 88° 46° 02" W 228.75 FEET TO THE MEAN HIGH WATER LINE OF
THE INDIAN RIVER; THENCE RUN ALONG SAID MEAN HIGH WATER LINE N 35° 40°
527 W 48,81 FEET; THENCE N 28° 47* 04" W 41.93 FEET; THENCE N 48° 46° 21" E 16.27
FEET; THENCE N 32° 55> 39” W 3423 FEET; THENCE N 63° 33° 26° W 24,96 FEET;
THENCE N 27° 48 58” W 36.24 FEET; THENCE § 57° 21° 27” W 6.26 FEET; THENCE N
39°02° 16” W 38.50 FEET; THENCE N 48° 33° 42 W 53.99 FEET; THENCE N 24° 32’ 57°E
8.48 FEET; THENCE N 23° 16" 52” W 30.10 FEET; THENCE N 46° 22° 07” W 64.65 FEET;
THENCE N 10° 07 28” W 59.99 FEET; THENCE N 43° 18’ 05" W 29,79 FEET: THENCE §
64° 17° 00” W 9.96 FEET; THENCE S 84° 39" 41” W 26.23 FEET; THENCE N 67° 23° 14" W
6.96 FEET; THENCE N 82° 38’ 23” W 11.80 FEET; THENCE N 84° 00° 35 W 11.47 FEET;
THENCE N 12° 48’ 40” W 13.82 FEET; THENCE N 31° 57’ 55” W 28.32 FEET; THENCE N
76° 04’ 58” W 24.82 FEET; THENCE 8 72° 12' 12" W 13.89 ¥EET; THENCE § 75° 06’ 23" W
13.42 FEET; THENCE N 73° 13’ 18” W 19.67 FEET; THENCE N 32° 0443” W 20.43 FEET;
THENCE N 07° 04’ 15” W 14.77 FEET; THENCE N 88° 31° 41* E 16.20 FEET; THENCE 8
46° 18’ 51” E 11.52 FEET; THENCE S 77° 24’ 34" E 16.82 FEET; '['HENCEN26° 41° 46" E
14.80 FEET; THENCE N 37° 26° 03" W 38.19 FEET; THENCE § 70° 22* 44” W 22.37 FEET;
THENCE N 52° 16’ 34” W 33,44 FEET; THENCE N 43° 45’ 20" W 90.70 FEET; THENCE N
23° 18’ 04 W 42.36 FEET; THENCE N 49° 20’ 04" W 23.12 FEET TO THE INTERSECTION
OF SAID MEAN HIGH WATER LINE AND THE AFORESAID NORTHERLY LINE OF
STAGE 4, TRACT I; THENCE RUN ALONG SAID NORTHERLY LINE THE FOLLOWING
COURSES: N 61° 21" 31" E 194.62 FEET, THENCE N 59° 54* 30" E 98.58 FEET, THENCEN

- 87°A42- 53 F77- 18 FEET, THENGE-S-87-53-29"F 41—-3—5-FEB5P‘-'I'I-1E-NCE—S‘?~S° Y672 E

73.67 FEET; THENCE 8 88° 58’ 01" E 77.51 FEET TO THE POINT OF BEGINNING.
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Schedule 5
{Affidavit of CFB)

IN THE CIRCUIT COURT OF THE 18TH JUDICIAL CIRCUIT
IN AND FOR BREVARD COUNTY, FLORIDA

INDIAN RIVER NO. I
DEVELOPERS, LLC,

Plaintiff, CASENO: 05-2009-CA-15122
vs.

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC., ,

Defendant.
/

AFFIDAVIT IN SUPPORT OF DEFENDANT AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC.’S MOTION FOR SUMMARY FINAL JUDGMENT

STATE OF FLORIDA )
)SS

COUNTY OF MIAMI-DADE )
Before me, this day personally appeared Michael Leonard, Senior Vice President of

Mercentile Bank, a division of Carolina First Bank, a South Carolina corporation (“Affiant”),

who, being first duly sworn upon oath, under the penalty of perjury, deposes and states as

follows:
1, The Affiant, Michael Leonard is a Senior Vice President of Mercantile Bank, a

division of Carolina First Bank, a South Carolinz corporation (“CFB™).
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2. The Affiant 2ffirms that CFB is authorized to do business in the state of Florida,

and owns all assets of Mercantile Bank, a division of Carolina First Bank, and Flaresco, Inc.,

which was merged into Carolina First Bank.

3. Indian River No. I Developers, LLC, a Florida limited liability company (“IRD")
conveyed to-Flaresco, Inc. (which was mezged into Carolina First Bank) all of the commercially
developable parcels of real property ther owned by IRD within Aquaring and subject to the-
Deglaration of Covenants, Conditions and Restrictions for ‘Aquerita, elong with “all fhe
tenements, hereditaments and appurtenances thereto belonging or in anywise appertaining” to
such property conveyed, which included all developer voting rights, if any, of IRD with respect
to Aquarina. The deed of conveyance was recorded on December 2, 2008 in Official Record
Book 5900, at Page 6289, Public Records of Brevard County, Florida. Said deed is attached

hereto.and made'a part of this Affidavit as Exhibit “A™.

4. Based on the above deed, IRD had no developer voting rights, if any existed,

within Aquarina beginning with Degember 2, 2008.
5 Afifant further sayeth naught,
Michae! Leonard, Senior Vice President

Mercantile Bank, a division of Carolina First
Bank, a South Carolina corporation

STATE OF FLORIDA
COUNTY OF MIAMI-DADE
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SWORN TO (or affirmed) and subscribed before me on this Q“ﬂday of MMQ/}‘.
2009, by MICHAEL LEONARD, in his capacity es Senior Vice Presidént of Mercantile Bank, a

divisiop of Carolina First Bank, a South Carolina corporation.

Leda_ Qo/tmo,

Notary Pyblic - State of Florida O

' / Personally Known To Me. d e e e A
Produced Identification f e i.mu.wnsm

. Halary Publid - Stale of Flord |
«% My Comm, Exphraa Jul 29, 2013

" %;7 %7 Gommisslan @ DD §12283
N ﬁfm mm n:rawh Hm w‘-‘m Mm. (
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ADDENDUM TO SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This ADDENDUM TO SETTLEMENT AGREEMENT AND MUTUAL RELEASE
("Addendum") is made and entered into by and between Plaintiff, KAHAMA VII, LLC
(“KAHAMA”), and Defendant, AQUARINA COMMUNITY SERVICES ASSOCIATION,
INC. (*AQUARINA"), collectively the “Parties”,

RECITALS

WHEREAS, on January 30, 2019, the Parties executed a Settlement Agreement and
Mutual Release (the “Agreement”), which is attached as Exhibit “A” to this Addendum, as a
resolution to Case No 05-2014-CA-017274 (the “Litigation™) in the 18" Judicial Circuit Court in
and for Brevard County, Florida (the “Court”); and,

WHEREAS, on January 31, 2019, the Court stayed the Litigation pending the consent by
Brevard County (the “COUNTY™) of the Agreement; and,

WHEREAS, the COUNTY’s Staff have requested some clarifying changes to the
Agreement in order to recommend that the Brevard County Board of County Commissioners
consent thereto, which clarifications are set forth in this Addendum; and,

NOW, THEREFORE, in consideration of the foregoing, the mutual promises contained
herein, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties agree to amend the Agreement as follows:

1. The recitals are true and correct and incorporated for all purposes herein. The
capitalized terms in this Addendum have the same meaning as in the Agreement.

S

On February 15, 2019, KAHAMA formed Bluewater Residents Association, Inc., a
Florida not-for-profit corporation, to be the not-for-profit legal entity described in
Paragraph 2.a. of the Agreement and the fee-simple title owner of Tract “A.5" to be
conveyed by AQUARINA pursuant to Paragraph 4.a.(2). of the Agreement.

3. The Terminable Non-Exclusive Easement in favor of AQUARINA as provided in
Paragraph 2.a.(1).(a). of the Agreement, shall be granted by Bluewater Residents
Association, Inc,

4. The non-exclusive pedestrian ingress and egress easement in favor of AQUARINA as
provided in Paragraph 4.d.(3) of the Agreement shall be granted by Bluewater
Residents Association, Inc.



5. The Parties agree that Paragraph 4.e. of the Agreement shall be amended as follows,
with the chanoes being underlined:

“e. Change of Escrow Agent. The Parties agree to change the Escrow
Agent for the First Settlement Agreement to Alliance Title Insurance
Agency, Inc., 10 8. Harbor City Boulevard, Melbourne, Florida 32901, or
such other Escrow Agent as the Parties shall select. Notice of the name
and address and phone number and e-mail address of the Escrow Acent
shall be provided to MAD and the COUNTY.”

6. The Parties accept the revised COUNTY’s form of Consent of the Agreement and
this Addendum, which is included as a signature page to this Addendum.

7. The provisions of the Agreement and this Addendum shall be binding on the Parties;
provided however, the provisions of this Addendum shall control over any
inconsistent or contrary provisions in the Agreement.

8. This Addendum may be executed in counterparts, and an electronic scan of a
signature will suffice as an original,

[Reminder of this page intentionally left blank.]

o



IN WITNESS WHEREOF, the Parties have signed this Addendum on the dates indicated
below their signature.

KAHAMA VI, LLC

E . . R «
By: ) 714(@ [;-:Z»L;/.;V/g\f

P
Michael A. DiAntonio, Sr., Manager

Date: s /2‘:" /{ 9

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC.

By:
Patrick J. Pollock, President

Date:

By its execution below, the Intervenor has indicated its Consent to this Addendum to Settlement
Agreement and Mutual Releases.

Intervenor, MAD ASSOCIATES, LLC

By: (773»// e ﬁ[ﬁf’y;g;d.{?;x/:@v

Michael A. DiAntonio, Sr., Manager

Date: 3 /'7“'(1: // 7'

02



IN WITNESS WHEREQF, the Parties have signed this Addendum on the dates indicated
below their signature.

KAHAMA VI, LLC

By:

Michael A. DiAntonio, Sr., Manager

Date:

AQUARINA COM SERVICES
ASSOCIATIGN
B . tﬁ,\ ~

Patrlck 1. Pollock Premdent

Date: L{" APH\ ZO\&?

By its execution below, the Intervenor has indicated its Consent to this Addendum to Settlement
Agreement and Mutual Releases.

Intervenor, MAD ASSOCIATES, LLC

By:

Michael A. DiAntonio, Sr., Manager

Date:




By its execution below, Brevard County has indicated its consent to the Settlement Agreement
and Mutual Releases, attached as Exhibit “A” and amended by this Addendum, as a change to
the First Settlement Agreement; provided however, that this Consent, in and of itself, shall not
make the COUNTY a litigant in the Litigation, or constitute a form development approval or
waiver from applicable local development regulations for any of the property affected by the
Settlement Agreement and Mutual Releases and this Addendum. Brevard C ounty agrees that the
creation of a separate, independent home owner’s association for Lot 1, Lot 2 and Tract “A.5”, as
provided in this Settlement Agreement and Mutual Releases and this Addendum, is consistent
with Section 62-1445(d), Code of Ordinances of Brevard County, Florida. Brevard County
further agrees that the provisions of this Settlement Agreement and Mutual Releases and this
Addendum applicable to Tract “A.5” will not result in any portion of the land area of Tract “A_5"
being considered a decrease in required open space for the Aquarina P.U.D.

Brevard County, a Political Subdivision of the

State of Florida é
By~ A //

Ld

A ,
Print Name: W/J%Aé‘r A}MM/

[ 4

Title: CHAIR

Date: %’}7//)?

F L7 rd )
As approvéd bf{ the Board April 23, 2019.
ATTEST:

A

SCOTT ELLIS, GLERK




Exhibit “A>
(Copy of Settlement Agreement and Mutual Release)



BOARD OF COUNTY COMMISSIONERS
FLORIDA’S SPACE COAST

TAMARA J. VAN FOSSAN, Clerk to the Board, 400 South Street » PO Box 999, Tilusvitle, Florida 32781-0099 Telephone: (321) 637-2001
Fax: (321) 264-6972

January 13, 2010

MEMORANDUM
TO:  Scott Knox, County Attorney Attn: Christine Lepore

RE: Item VIB. Approval of Settlement Agreement with Aquarina Community
Services Association, Inc., Carolina First Bank, and Kahama, VII, LLC

The Board of County Commissioners, in regular session on J anuvary 12, 2010, approved
the Settlement Agreement between Brevard County, Aquarina Community Services
Association, Inc., Carolina First Bank, and Kahama VII, LLC.

Your continued cooperation is greatly appreciated.

Sincerely yours,

BOARD OF COUNTY COMMISSIONERS
SCOTT ELLIS, CLERK

L /ﬁ;c’_.;;?’éﬁdm_,

Tamara Van Fossan, Deputy Clerk

/ij

cc: Contracts Administration
Finance
Budget

PRINTED ON RECYCLED PAPER



REVISED

AGENDA
Meeting Date .
Section | Unfinished
January 12, 2010 business
Ttem
AGENDA REPORT No. VLB
BREVARD COUNTY BOARD OF COUNTY COMMISSIONERS
SUBJECT: Settlement Agreement between Brevard County, Aquarina Community Services

Association, Inc., Carolina First Bank
DEPT/OFFICE: County Attorney’s Office: Christine Lepore, Asst. County Attorney/Scott Knox,
County Attorney 633-2090 -

Requested Action:

It is requested that the Board consider and approve the Settlement Agreement between Brevard
County, Aquarina Community Services Association, Inc., Carolina First Bank and Kahama VII,
LLC.

Summary Explanation & Background:

On January 27, 2009, the Board authorized the County Attorney’s Office to file an action for
injunctive relief against Indian River No.1 Developers (Developer), Carolina First Bank (CFB) and
Kahama VII, LLC to compel compliance with the Aquarina PDP/PUD requirements regarding the
Community Center/Racquet Club and Beach Club. The Aquarina Community Services Association
(ACSA) subsequently filed a lawsuit against the County and Carolina First Bank in April. All
parties, except the Developer who was defaulted in the County’s lawsuit, and International Golf
Maintenance, Inc.(IGM), agreed to participate in mediation to resolve all outstanding issues.
Attached is the global Settlement Agreement and a list of Critical Tasks and Dates. CFB will pay the
ACSA $275,000 and Kahama will pay the ACSA $350,000, in addition to proposing certain minor
PUD/PDP amendments that will trade development rights between the parties. The members of the
ACSA approved the Settlement Agreement on December 17, 2009, by a vote of 297 to 19. Article 6
outlines the County’s Commitments, which are summarized as follows:

1. Payment of $68,000.00 to the ACSA within 15 days after approval.

2. County seeks a court order to release the deed to the Community Center and Beach Club parcels
to ACSA.

3. County waives the fees for processing of subsequent PUD/PDP amendments described in the
Settlement Agreement and agrees to expedite review and processing of such amendments. The
proposed PUD/PDP amendments are deemed not “substantial” and shall be processed
administratively.

4. County waives all fees associated with replatting the Beach Club tax parcel.

. County agrees to review the necessity for the public access easement to the marina located within
the PUD.

N

(continued on next page)

Exhibits Attached:
(1) Settlement Agreement (2) Critical Tasks and Dates

Yes ] Ne ]

County Manager's Office: Department; i—(
Howard Tipton, County Manager Scott Knox, County Attomey




Page Two — Settlement Agreement between Bre\@_rd County, Aquarina Community Services Association. !nc., Carolina First Bank

0. County affirms the existing development rights to the Riversedge North Parcel and the
Commercial/Marina Parcel.

7. If ACSA and IGM cannot negotiate the release of the lien against the Beach Club parcel by January
15,2010, the County will seek to clear title to the property through its pending lawsuit.

8. The County will dismiss its claims against Carolina First Bank and Kahama and ACSA will dismiss
its lawsuit against the County and Carolina First Bank.

Fiscal impact: $68,000.00
PUD/PDP processing and review fees: $277.00
Replatting fees: $8,300.00
Total: $76,577.00

Commission District: 3

It is recommended that the payment be made from a transfer from General Fund Operating Reserves. The current
budgeted balance is $13,006,716. The payment will be made from Fund 0001, Cost Center 200500.



SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (this “Settlement Agreement”) is entered into by
and among BREVARD COUNTY, a political subdivision of the State of Florida and Charter
County (the “County”); AQUARINA COMMUNITY SERVICES ASSOCIATION, INC, a
Florida not-for-profit corporation (*ACSA”); CAROLINA FIRST BANK, a South Carolina
corporation authorized to do business in the State of Florida (“CFB™), which owns all assets of
Mercantile Bank, a division of Carolina First Bank, and Flateseo, Inc., which was merged into
Carolina First Bank; and KAHAMA VII, LLC, a Florida limited liability company authorized to
do business in the State of Florida (“Kahama), as of the date on which this document is signed
by the last party hereto (the “Effective Date™).

Article 1. Definitions.

1.1, “Beach Club Parcel” means the parcel described as such on Exhibit “B” of the
May 19, 2005, First Addendum to the PUD/PDP and Exhibit “D” of the May 16, 2006, Second
Addendum to the PUD/PDP, lying between Lot 2 and Lot 3 that are also depicted on Exhibit “B”
and Exhibit “D,” respectively, as Stage 2, Tract A of the PUD. The legal description of the
Beach Club Parcel is attached hereto as Schedule 1.

12, “Community Center Parcel” means the parcel described as a portion of Stage 3,
Tract K, of the Aquarina PUD, Stage 1, Tracts C and D, Stage 2, Tracts B, D and H, Stage 4,
Tracts B, I, and X, Stage 5, as recorded in Plat Book 41, Pages 88 through 92, in the Public
Records of Brevard County, Florida. The legal description of the Community Center Parcel is
attached hereto as Schedule 2.

13.  “Entitlements” means the description of the uses, densities, and intensities, as well
as the coastal construction line determination and ocean-front setback line applicable to the
currently undeveloped portions of the PUD, as they are set forth in the PUD/PDP, and as may be

modified by the proposed PUD/PDP Amendment and any Subsequent PUD/PDP Amendment
which is described herein,

14.  “Escrow Agent” means Kinberg & Associates, LLC, 1290 W. Eau Gallie
Boulevard, Melbourne, FL 32935,

1.5.  “Flaresco” means Flaresco, Inc., a Florida corporation that merged with CFB on
December 31, 2008, and that held title by deed in lien of foreclosure to Stage 4, Tracts V, VIII,

1X and C, the Community Center Parcel, and other parcels within the PUD prior to the merger of
Flaresco and CFB,

1.,6.  “Goveming Documents” means the Declaration of Covenants, Conditions and
Restrictions for Aquarina, including Articles and By-Laws of ACSA, which are recorded at
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Official Records Book 2434, Page 1145, in the Public Records of Brevard County, Florida, as
amended to date.

1.7. “IRD” means Indian River No. 1 Developers, LLC, the developer of the Aquarina
PUD.

1.8. “Kahama Parcels” means the two 70-foot wide parcels located north of the Beach
Club Parcel and depicted as Lot 1 and Lot 2 which are included as part of Stage 2, Tract A ofthe
PUD and depicted on Exhibit “B” of the First Addendum to the PUD/PDP and Exhibit “D” of the
Second Addendum to the PUD/PDP.

1.9.  “Lot 3” means the 70-foot wide parcel located south of the Beach Club Parcel
which is included as part of Stage 2, Tract A of the PUD/PDP and depicted on Exhibit “B” of the
First Addendum to the PUD/PDP and Exhibit “D” of the Second Addendum to the PUD/PDP.
Lot 3 is currently owned by IRD and is subject to a mortgage recorded in Official Records Book
5754, Page 7453, of the Public Records of Brevard County, Florida in favor of Larry S. Sazant,
Trustee.

1.10. “PDP” means the Preliminary Development Plan that accompanies the Aguarina
PUD as it exists on the effective date of the Settlement Agreement.

1.11. “Property Escrow Agreement” means that certain Property Escrow Agreement
between IRD and ACSA dated May 4, 2006.

1.12. “PUD” means the Aquarina PUD as it exists on the effective date of this
Settlement Agreement.

1.13. “PUD/PDP Amendment” means the further amendment to the Aguarina
PUD/PDP that will be prepared and submitted by CFB as provided by the terms of Section 3.3 of
this Settlement Agreement.

1.14. “Reconfigured Kahama Parcels” means the Kahama Parcels and the additional
thirty-five (35) feet of property which is to be added equally to each of the Kahama Parcels (Lot
1 and Lot 2) pursuant to Section 5.4 of this Settlement Agreement, resulting in Lot 1 and Lot 2
each having a total of eighty-seven and one-half (87.5) feet of ocean front property following
approval of the Amended PUD/PDP or a Subsequent PUD/PDP and replatting of the Tax Parcel
as contemplated in Section 4.3 of this Settlement Agreement.

1.15. “Reconfigured Beach Club Parcels” means the Beach Club Parcel once it has
been reconfigured to eliminate a thirty-five (35) foot wide parcel of ocean front property that is
to be conveyed to Kahama, leaving a seventy-five (75) foot wide ocean front parcel to be owned
by ACSA for residential purposes and/or active recreational purposes, and a one hundred
seventy-nine (179) foot wide ocean front parcel to be owned by ACSA for active recreational
purposes, following approval of the Amended PUD/PDP or a Subsequent PUD/PDP Amendment
and replatting of the Tax Parcel as contemplated in Section 4.3 of this Settlement Agreement.
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1.16. “Recreation Parcel” means that parcel currently designated for recreational uses
that is located adjacent to the golf course and on which a vacant administrative building is
located, as more particularly described in Schedule 3.

1.17. “Registry of the Cowrt” means the repository maintained by the Cletk of the
Eighteenth Judiecial Circuit Court, which is the current location of the executed deed to the Beach
Club Parcel and to the Community Center Parcel that is subject to the Property Escrow
Apreement,

1.18. “Riversedge Parcels” means the undeveloped parcels that are currently owned by
CFB and that are designated on the PUD/PDP as Stage 4, Tracts V and VIII; Stage 4, Tract IX
(Commercial/Marina parcel); and Stage 4, Tract C (road easement). The legal description of the
Riversedge Parcels is attached hereto as Schedule 4.

1.19. “Stage 4, Tracts V and VIII” means the undeveloped residential portion of the
Riversedge Parcels as designated on the PUD/PDP.

1.20. “Subsequent PUD/PDP Amendment” means any further amendment to the
PUD/PDP contemplated by this Settlement Agreement and submitted by either Kahama or ACSA
as the result of either of these parties not participating in the PUD/PDP Amendment referenced in
Section 3.3 of this Settlement Agreement.

1.21. “Tax Parcel” means tax parcel ID # 29-38-36-05-0000A.0-0000.00 that includes
the Kahama Parcels, the Beach Club Parce] and Lot 3.

Article 2. Contingency Provision.

2.1.  The terms and conditions set forth in this Settlement Agreement are conditioned
upon the satisfaction of the following events: (i) ACSA obtaining approval of this Settlement
Apgreement from its membership; and (ii) the Brevard County Commission approving the
Settlement Agreement within ninety (90) days of all other parties executing same. In the event
ACSA does not approve this Settlement Agreement on or before November 15, 2009, or, in the
sole discretion of the Board of Directors of ACSA, on a later date that is prior to December 15,

2009, then this Setilement Agreement shall automatically terminate and the remaining terms and
conditions shall be null and void.

Arxticle 3. CFB Commitments

3.1. The CFB Commitments become effective only upon satisfaction of the
Confingency Provision.

3.2,  CFB shall pay to ACSA Two Hundred Seventy Five Thousand and 00/100 Dollars
($275,000.00) upon the following terms and conditions:

3.2.1. One Hundred Thousand and 00/100 Dollars ($100,000.00) within ten (10)
days following receipt of written notice from ACSA that it has obtained a building permit from
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the County for construction of either () & community pool on the Community Center Parcel or
on the Beach Club Parcel, or (ii) a2 commurnity building on the Beach Club Parcel, and has
execited a contract for construction of same. The notice shall attach a copy of the building
permit and a copy of the fully executed construction contract.

3.2.2. Seventy-five Thousand and 00/100 Dollars ($75,000.00) on or before
March 1, 2010, so that ACSA will have funds available on April 1, 2010, to pay its share to
redeem the 2007 and 2008 tax certificates that have been issued on the Tax Parcel and, in
cooperation with Kahama, prevent the delivery of a tax deed to the holder or holders of the tax
certificates.

3.2.3. One Hundred Thousand and 00/100 Dollars ($100,000.00) at the earliest
occurrence of the following events: (i) ten (10) days following CFB’s sale of Stage 4, Tracts V
and VIIT; or (i) ten (10) days following receipt of notice from ACSA that it has obtained a
building permit from the County for a commumnity pool on the Community Center Parcel or on
the Beach Club Parcel, or has obtained a building permit for a community building on the Beach
Club Parcel, and has executed a contract for construction and provided proof of same; provided,
however, that the building permit and construction contract used to safisfy this element must be
different from the building permit and construction contract used to satisfy Subsection 3.2.1.

3.3. CFB agrees that it shall take the lead role in the preparation of the proposed
PUD/PDP Amendment and shall retain, at its sole expense, the land planner and other
consultants that may be needed to submit and process the PUD/PDP Amendment. During
preparation of the PUD/PDP Amendment, CFB shall receive input from Kahama (only as to the
Kahama Parcels) and from ACSA (only as to the Beach Club Parcel, the Community Center
Parcel, the boat storage relocation parcel referenced in this Section 3.3, Lot 3, and the Recreation
Parcel), or regarding the reconfiguration of the Kahama Parcels and the Beach Club Parcel, as
well as the other matters on which input is required by the terms of this Seftlement Agreement or
the County Code. CFB shall incorporate the information obtained from Kahama and ACSA, as
provided herein for the proposed PUD/PDP Amendment submittal to the County, provided such
input is received by CFB within sixty (60) days of CFB’s written request for such input, and
failing timely receipt of same, CFB may proceed with the proposed PUD/PDP Amendment for
the Riversedge Parcels only (and without such other matters being addressed therein). CFB’s
written request for input shall be given no later than January 15, 2010. The proposed PUD/PDP
Amendment (if timely input is received from ACSA as required by the preceding sentence), or
any Subsequent PUD/PDP Amendment, shall relocate the current boat storage area to an upland,
open space parcel to be identified by ACSA that is not owned by CFB, but which is owned or
leased by ACSA (if leased, ACSA shall obtain the consent of the owner to the PUD/PDP
Amendment or to any Subsequent PUD/PDP Amendment). If timely input is not received from
ACSA as required above (such that the relocation of the boat storage areas cannot be reflected in
the proposed PUD/PDP Amendment), the proposed PUD/PDP Amendment may allow other
development in the area of the current boat storage area; thereafter, in addition to relocating the
boat storage area, a Subsequent PUD/PDP Amendment may make other changes to the
PUD/PDP with respect to real property owned or controlled by the applicant for the Subsequent
PUD/PDP Amendment. CFB, Kahama and ACSA agree that the proposed PUD/PDP
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Amendment and any Subsequent PUD/PDP Amendment will not request modification of any
waiver or “grandfathering” language that may be contained in the PUD/PDP.

3.4. Provided that written comment has been timely received by CFB as required by
Section 3.3., CFB shall provide the final draft of the proposed PUD/PDP Amendment to Kahama
or ASCA, or both if prior timely writien input was received from both, and Kahama, ACSA, or
both as applicable, shall have fourteen (14) days following receipt of the final draft in which to
provide CFB additional written notice of any additional changes that need to be made in order to
fully implement the intended use of the parcels on which either Kahama or ACSA are entitled to
provide written input for the proposed PUD/PDP Amendment.

3.5. At the time CFB submits the proposed PUD/PDP Amendment, CFB shall include
a request to transfer from the two hundred twenty seven (227) residential units that are currently
allocated to Stage 4, Tracts V and VIII of the PUD/PDP, four (4) residential units to Kahama for
use on the Reconfigured Kahama Parcels and two (2) residential units to ACSA for use on the
Reconfigured Beach Club Parcel. CFB will retain two hundred twenty-one (221) residential
units for development in Stage 4, Tracts V and VIII of the PUD/PDP. The residential units that
are to be transferred for use on the Reconfigured Kahama Parce]l and the Reconfigured Beach
Club Parcel shall be reserved for use on these Parcels irrespective of the ownership of these
Parcels at the time of submittal or approval of the PUD/PDP Amendment. The Riversedge
Parcels may be reconfigured and renumbered in the PUD/PDP Amendment or in a Subsequent
PUD/PDP Amendment. Notwithstanding the foregoing, in the event ACSA acquires the
Recreation Parcel or acquires Lot 3, ACSA shall be entitled to receive two (2) additional
residential units of CFB’s two hundred twenty-one (221) residential units for use on the acquired
property, and CFB shall retain two hundred nineteen (219) residential units for development in
Stage 4, Tracts V and VIII, as these Tracts may be reconfigured and renumbered in the PUD/PDP
Amendment or any Subsequent PUD/PDP Amendment. If ACSA desires to use one (1) or both
of the additional two (2) residential units on the Recreation Parcel, ACSA must demonstrate to
the satisfaction of the County’s zoning official that it has also obtained from someone other than
CFB (unless CFB subsequently agrees to provide it), a sufficient amount of additional open
space within the PUD/PDP to allow conversion of the Recreation Parcel into residential use as a
minor amendment of the PUD/PDP or shall submit an application for a major amendment to the
PUD/PDP in order to reduce the open space requirement. ACSA’s rights and obligations created
herein regarding the Recreation Parcel and Lot 3 are fully assignable to a third party without
prior approval of the other parties to this Agreement.

3.6. CFB agrees that it shall provide an additional 14,740 s.f. of active recreational
open space in Stage 4, Tracts V and VIII in the proposed PUD/PD Amendment submittal to
offset the conversion of 14,740 s.f. of active recreational open space from the Beach Club Parcel
into residential area for use by Kahama and ACSA, as follows: (35 ocean-front feet to Kahama +
75 ocean-front feet to ACSA for residential purposes) x 134 feet depth of property = 14,740 s.f.

3.7. CFB agrees to deliver to ACSA a quit claim deed at the conclusion of its

foreclosure on the Community Center Parcel such that the deed curently being held in the
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Registry of the Circuit Court under the terms of the Property Escrow Agreement can be released
to ACSA free and clear of the mortgage or interest of CFB in the Community Center Parcel.

3.8. CFB agrees to proceed expeditiously with the pending foreclosure action (Case
No. 05-2008CA21914 in the Eighteenth Judicial Circuit in and for Brevard County, Florida) so
that the Community Center Parcel can be conveyed to ACSA free and clear of any liens filed by
third parties which can be eliminated by the above-referenced foreclosure proceeding,
Notwithstanding the foregoing, CFB agrees that any foreclosure action shall not eliminate the
existence of, or the obligations contained in the PUD/PDP or this Setilement Agreement but shall
eliminate all title interests or claims of ACSA in the Riversedge Parcels other than its currently
recorded easement rights, subject to those rights being reconfigured under Section 3.5 above.

3.9. CFB agrees to pay any taxes that may be due and owing on the Community
Center Parcel so that it can be conveyed to ACSA without any delinquent tax liability. Taxes for
the year 2008 have been paid. :

3.10. CFB agrees that from the closing proceeds that would otherwise be due to it, the
court appointed Receiver will pay to ACSA all assessments due, up to the date of the first sale of
each unit, on the Ocean Dunes Condomininm Units that may be sold. The assessments due for
each unit shall be paid at the closing of each unit by the Receiver or his closing agent. If for any
reason the Receiver does not pay to ACSA the funds due from the closing proceeds as described
herein and pays same to CFB, CFB shall pay such funds to ACSA.

3.11. CFB agrees to assign any interest it may have in the lease of the submerged lands
to ACSA, which lease is recorded in Official Records Book 5286, page 1767, of the Public
Records of Brevard County, Florida. The parties agree that this lease has expired, and that ACSA
shall pay the cost for CFB to obtain a new lease from the State of Florida, Department of
Environmental Protection. Assuming that CFB is successful in obtaining the new lease, CFB
shall then assign the lease to ACSA. The other parties to this Setflement Agreement shall
cooperate with CFB and ACSA in the efforts to obtain a new lease of the submerged lands,
provided that they shall not be required to incur any costs in doing so.

3.12. CFB agrees to lease to ACSA for One and 00/100 Dollar ($1.00) per year the
fenced area that is currently being used for boat storage. CFB shall draft a lease for review and
execution by ACSA that: (i) allows use of the boat storage area exclusively by the ACSA
members and/or tenants; (ii) provides that ACSA shall maintain the boat storage area and shall
use its best efforts to prevent unauthorized dumping of household trash and other materials in the
storage area or in the conservation area adjacent to the water’s edge; (iii) requires that liability
insurance be maintained by ACSA; and (iv) includes other reasonable ferms and conditions
typical of similar leases of vacant land for storage purposes. The lease shall terminate upon
CFB’s giving ASCA ninety (90) days prior written notice of its intent to terminate the lease, but
only: (i) in the event that CFB sells the leased property to an unrelated third party; or (ii) a
certificate of occupancy is issued for construction within one thousand five hundred (1,500) feet
of any boundary line of the leased property; or (iii) permits are issued for construction of one
half of the vested number of residential units on the land which presently comprises Stage 4,
Tracts V and VIIIL; or (iv) there is a material breach of the terms of the lease by ACSA after
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reasonable notice and an opportunity to cure the breach. CFB shall have the responsibility, at its
sole expense, for resolving the Notice of Violation issued by the St. Johns River Water
Management District on July 23, 2009, regarding Compliance Item No. 933639 for the adjoining
conservation area adjacent to the Mullet Creek water’s edge and within property owned by CFB.

3.13. Prior to or contemporaneously with its execution of this Settlement Agreement,
CFB shall execute an affidavit in the form attached hereto as Schedule 3.

3.14. CFB shall participate and cooperate with ACSA in the amendment of the ACSA
Governing Documents to accomplish the intended purposes of this Seftlement Apgreement,
inclnding the conveyance by ACSA of the north 35 feet of the Beach Club Parcel to Kahama.

3.15. After the effective date of the PUD/PDP Amendment, in the event CFB wishes to
further amend the PUD/PDP, as amended, CFB shell send a copy of the submittal to ACSA and
Kahama contemporaneously with submitting the proposed amendment to the County. Any such
further amendment of the PUD/PDP shall not affect the Reconfigured Kahama Parcels and/or

any property owned by ACSA without the express written consent of Kahama and/or ACSA, as
applicable.

Article 4, Kahama Commitments.

4.1, Kahama shall proceed with its pending foreclosure action to obtain title to the
Kahama Parcels. Notwithstanding the foregoing, Kahama agrees that any foreclosure action
shall not eliminate the existence of, or the obligations contained in, the PUD/PDP or this
Settlement Agreement. Kahama shall not be obligated to perform any of the following
commitments until such time as its pending foreclosure action against Indian River No. 1
Developers, LLC (Case No. 05-2007-CA-072320 in the Eighteenth Judicial Circuit in and for
Brevard County, Florida) has been completed and title to the Kahama Parcels has vested in
Kahama. Kahama shall proceed in good faith to expeditiously complete the pending foreclosure
action and obtain title to the Kahama Parcels. Within ten (10) days following issuance of the
Certificate of Title to Kahama by the Clerk of the Court, Kahama shall give written notice to the
" other parties to°this Setflement Agréément that title bas vested in Kahama, =~ =~ =~ =~

42. Kahama agrees to coordinate with ACSA and pay prior to April 1, 2010 (the
earliest date that will avoid issuance of a tax deed) its share of the amount needed to redeem the
tax certificates that have been issued on the Tax Parcel for 2007 and 2008. Since the Tax Parcel
includes Lot 3 as well as the Kahama Parcels and the Beach Club Parcel, if the owner or
mortgagee of Lot 3 is not willing to pay a share of the past due taxes, then Kahama and ACSA
shall proportionally share the additional taxes attributable to Lot 3. In this instance, Kahama’s
pro-rata share of the past due taxes will be 40.79 percent of the taxes and interest owed and
ACSA’s pro-rata share of the past due taxes will be 59.21 percent of the taxes and interest owed.
If the owner or mortgagee of Lot 3 will pay the share of the past due taxes and interest that is
attributable to Lot 3, then Kahama’s pro-rata share would be reduced to 35.07 percent, ACSA’s
pro-rata share would be reduced to 50.90 percent, and the pro-rata share of the Lot 3 owner or
mortgagee would be 14.03 percent.
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43. Kahama agrees to take the lead role in replatting the Tax Parcel into four (4) or
five (5) separate taxable parcels as specified in Subsection 4.4.4. below. Prior to beginning the
replatting process, Kahama shall determine whether the owner or mortgagee of Lot 3 is
interested in participating in the replatting process and whether it will contribute equally with
Kahama and ACSA toward payment of the replatting expense.

44. Total cash to be paid by Kahama to ACSA shall be Three Hundred Fifty Thousand
and 00/100 Dollars ($350,000.00). The payment shall be deposited in escrow with the Escrow
Agent, in favor of ACSA, within ten (10) days following satisfaction of Subsections 4.4.1. and
4.4.2. The escrow deposit shall be released to ACSA within ten (10) days following satisfaction
of Subsections 4.4.3. and 4.4.4. Kahama shall submit the replatting application to the County not

later than thirty (30) days following title to the Kahama Parcels vesting in Kahama, as provided
in Subsection 4.1.

4.4.1. ACSA places in escrow with the Escrow Agent a duly executed warranty
deed conveying to Kahama thirty five (35) ocean-front feet of property that is immediately south
of the Kahama Parcels;

4.4.2. ACSA places in escrow with the Escrow Agent a document releasing and
gbandoning any and all rights, whether express or implied, under the easements that provide
parking, access rights and all other rights ACSA may have over the Kahama Parcels granted in
the Access and Parking Easement Agreement and Modification to Access and Parking Easement
Agreement that is recorded in Official Records Book 4485, Page 2479 and Book 4495, Page
1938, respectively, in the Public Record of Brevaid County, Florida.

44.3. The PUD/PDP is amended to reflect a reconfiguration of the existing
Kahama Parcels and the additional property to be conveyed by ACSA into two (2) lots that each
may be developed as three (3) attached units or as one (1) single family unit at maximum of
thirty five (35) feet in height.

A44.4. The Tax Parcel is replatted to create four (4) or five (5) separate taxable

" parcels, as follows: (i) two (2) eighty-seven and one-half (87.5) foot wide parcels that will be'

owned by Kahama for residential purposes; (ii) one (1) seventy five (75) foot wide parce] that
will be owned by ACSA for residential purposes or used as a beach club facility; (iii) one (1) one
hundred seventy nine (179) foot wide parcel that will be owned by ACSA for active recreational
purposes; and possibly (iv) one (1) seventy (70) foot wide lot defined herein as Lot 3.

4,5,  Within ten days following receipt of notice from any party confirming that all of
the requiremnents in Subsections 4.4.3 and 4.4.4. have been satisfied, the Escrow Agent shall
release the documents in escrow to Kahama for recording at Kehama’s sole expense, and shall
release the funds in escrow to ACSA. In the event the County does not approve the application
for replatting, the Escrow Agent shall return all funds and documents held in escrow pursuant to
this Section 4.5 to the party who placed the funds or the documents in escrow within ten (10)
days following receipt of the County’s denial of the application for replatting. If the replatting is
approved by the County, and following release of the funds and documents held in the escrow to
ACSA and Kahama, respectively, Kahama shall allow ACSA to temporarily utilize the property
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that was formerly subject to the Access and Parking Easement Agreement and Modification to
Access and Parking Easement Agreement that is recorded in Official Records Book 4485, Page
2479, and in Official Records Book 4495, Page 1938, respectively, in the Public Record of
Brevard County, Florida, for a period of ninety (90) days following escrow release. Subsequent
to escrow release, ACSA shall have the right to file in the Public Records of Brevard County a
Notice of Temporary Access and Parking Rights in order to put third parties on notice that these
temporary use rights have been granted by Kahama. ACSA shall name Kahama as an additional
insured on its liability insurance policy which shall be provided within fifteen (15) days
following execution of this Settlement Agreement and which shall remain in effect until the
temporary access rights are terminated as provided in this Section 4.5. No extensions to the
termination date for the temporary access rights shall be valid unless Kahama expressly agrees to
the extension in writing and ACSA expressly agrees in writing to continue including Kahama as
an additional insured on its liability insurance policy.

4.6. If Kahama desires to obtain a title commitment or owner’s title policy on the
Kahama Parcels and/or the additional thirty five (35) feet of property to be conveyed by ACSAto
Kahama, then Kahama shall obtain the title commitment or title policy at its sole cost and
expense.

4.7.  After the effective date of the PUD/PDP Amendment, in the event Kahama wishes
to apply for a Subsequent PUD/PDP Amendment, Kahama shall send a copy of the submittal to
ACSA and CFB contemporaneously with submitting the proposed amendment to the County.

Article 5. ACSA Commitments.

5.1.  ACSA shall provide written notice to each of the other parties to this Settlement
Agreement that the Contingency Provision set forth in Subsection 2.1(i) above has been satisfied
within ten (10) days following full satisfaction of this contingency.

5.2. ACSA agrees to waive any claim for past due assessments that it may have
against Flaresco or CFB under Florida Statutes Section 720.3085 and in consideration thereof,
"Will acknowledge that when CFB’s property is sold to a third pariy, that third party would be
recognized as a “Participating Builder” under the terms of the Governing Documents. The
waiver referenced in this Subsection 5.2 is not intended to and does not waive any assessments
due and owing pursuant to Section 3.10 of this Settlement Agreement.

5.3. ACSA agrees to amend the ACSA Governing Documents to provide for the
conveyance to Kahama of that portion of the Beach Club Parcel that is thirty five (35) feet wide

and contignous to the southernmost of the Kahama Parcels and to conform to the other
provisions of this Setflement Agreement.

5.4. Following receipt of notice from Kahama that title to the Kahama Parcels has
vested in Kahama, ACSA agrees to execute and place in escrow with the Escrow Agent a
warranty deed conveying to Kahama the thirty five (35) feet of the Beach Club Parcel which is
located immediately south of and contiguous to the Kahama Parcels. ACSA also agrees to
execute and place in escrow with the Escrow Agent a document releasing and abandoning any
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and all rights, whether express or implied, under the easements that provide parking, access
rights and all other rights ACSA may have over the Kahama Parcels granted in the Access and
Parking Basement Agreement and Modification to Access and Parking Easement Agreement that
is recorded in Official Records Book 4485, Page 2479, and Book 4495, Page 1938, respectively,
in the Public Record of Brevard County, Florida. Notwithstanding the foregoing, Kahama has
agreed in Section 4.5 of this Settlement Agreement that following termination of the described
easemerit rights, it will allow ACSA to temporarily utilize the property that was formerly subject
to the Access and Parking Easement Agreement and Modification to Access and Parking
Easement Agreement that is recorded in Official Records Book 4485, Page 2479, and in Official
Records Book 4495, Page 1938, respectively, in the Public Record of Brevard County, Florida, in
accordance with the terms and conditions set forth in Section 4.5. ACSA hereby confirms that it
shall name Kahama as an additional insured on its liability insurance policy in accordance with
the terms and conditions of Section 4.5 of this Settlement Agreement. The provisions of Section
4.5 shall prevail in the event of a conflict between this Section 5.4 and Section 4.5.

55 ACSA agrees to pay to Kahama one-half (1/2) of the reasonable costs of
replatting the Tax Parcel incurred by Kahama and also agrees to join Kahama in executing the
application for replatting and the final plat.

56. IFACSA desires to obtain a title commitment or owner s title policy on the parcels
i will own once the Tax Parcel is replatted, then ACSA shall obtain the title commitment or title
policy at its sole cost and expense.

57. ACSA agrees to give copies of all concept plans and permit plans for the
commumity pool and for all improvements on the Beach Club Parcel to CFB for CFB’s review
and comment. CFB’s comments shall be considered by ACSA prior to the next subsequent
revision of such concept plans or permit plans, and the CFB comments on the finalized set shall
be considered prior to such concept plans and permit plans being submitted for consideration and
approval by governmental authorities. The term “considered” as used herein does not obligate
ACSA to concur with or implement any of the comments received.

58 The Board of Directors of ACSA, on behalf of ACSA, agrees to support CFB’s
proposed PUD/PDP Amendment for all property currently owned by CFB, as such Amendment
is described in this Settlement Agreement. The support required by this Section 5.7 may be in
writing or in person, at the election of the Board of Directors of ACSA.

5.9. ACSA and CFB agree to mutually cooperate in the preparation of amendments to
the Governing Documents as each may reasonably request.

5.10. ACSA agrees that Kahama, its successors or assigns, shall have the option of
having one (1) or both of the Reconfigured Kahama Parcels become members of ACSA. Each
option may be exercised in writing not later than ten (10) days following issuance of the first
Certificate of Occupancy for the particular Reconfigured Kahama Parcel 1o which it applies,
Upon the exercise of the option for either of the Reconfigured Kahama Parcels, assessments and
capital contributions shall be due and owing under the Governing Documents. If an option is
exercised in accordance with this Section 5.10, Kahama, or its successor in title, shall execute an
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appropriate document annexing the applicable Reconfigured Kahama Parcel into ACSA and
joining in and consenting to the terms of the Goyerning Documents; provided, however, neither
Kahama nor its successors or assigns shall have an obligation to pay ACSA duss or assessments
imposed prior to the date the option is exercised.

5.11. After the effective date of the PUD/PDP Amendment, in the event ACSA wishes
to apply for a Subsequent PUD/PDP Amendment, ACSA shall send a copy of the submitta] to
CFB and Kahama contemporaneously with submitting the proposed amendment to the County.

5.12. ACSA acknowledges and agrees that all real property, improvements thereon, or
both, which ACSA receives from CFB, and its successors and assigns, as a result of this
Settlement Agreement will be deemed transferred and accepted “As and With AUl Faults” and
without any: (i) warranties of specifications (that such specifications complied with applicable
construction code requirements or professional standards), (i) warranties that construction was
performed in accordance with approved plans, (iii) warranties that the improvements are free of
construction defects, (iv) warranties of work and materials, or (v) warranties of fitness for a
particular purpose.

5.13. ASCA warrants and represents that the performance by ACSA of its obligations
under this Settlement Agreement has been duly authorized, including where necessary by
requisite action of ASCA’s members at duly noticed and held meetings (i.e. elections) for such
purpose. ASCA further warrants and represents that the ACSA Board of Directors has the legal
authority to perform such obligations in accordance with the terms of this Settlement Agreement
and without any further authorizing action being a necessary condition precedent.

Article 6. County Commitments.

6.1. Following the County’s approval of this Settlement Agreement and within fifteen

(15) days following receipt of written notice from ACSA that the contingency set forth in

Subsection 2.1 has been satisfied, the County shall pay to ACSA the sum of Sixty Eight

Thousand and 00/100 Dollars ($68,000.00) to be applied toward the planning, design and/or

Settlement Agreement herein, including such costs as may be necessary to pay for and/or satisfy
any liens on the Beach Club Parcel.

6.2. The County agrees to seek an Order from the Court in Case No. 05-2009-CA-
072320 to allow early release of the Deed from the Registry of the Cowrt and delivery of the
Deed to ACSA.

6.3. The County shall waive all fees associated with filing and processing the
application for the proposed PUD/PDP Amendment and any Subsequent PUD/PDP Amendment,
Furthermore, the County agrees to expedite its review and processing of same if consistent with
the terms of this Settlement Agreement.

6.4.  The County shall waive all fees associated with replatting of the Tax Parcel.
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.6.5. The County shall determine whether it has the ability to extinguish any public
access rights to the marina located within the PUD/PDP, and, if so, to take the actions necessary
to extinguish those rights. The County hereby acknowledges and agrees that any extinguishment
of public access rights shall not extinguish the right of ACSA members, their tenants and invitees
to access the boat ramp, dock and parking lot located within the Commercial/Marina parcel that
comprises part of the Riversedge Parcels.

6.6.  The County acknowledges and agrees that in addition to (and notwithstanding)
whatever rights to development may be now or in the future permitted pursuant to the County’s
Comprehensive Plan or Land Development Regulations, the area within the PUD/PDP known as
Stage 4 Tract VIII (Riversedge South) is vested for development and use of one hundred forty-
two (142) mid-rise residential dwelling units, subject to CFB’s compliance with applicable
County Land Development Regulations.

6.7. The County acknowledges and agrees that in addition to (and notwithstanding)
whatever rights to development may be now or in the future permitied pursuant to the County’s
Comprehensive Plan or Land Development Regulations, the area within the PUD/PDP known as
Stage 4 Tract V (Riversedge North) is vested for development and use of eighty-five (85) mid-
rise residential dwelling umits, subject to CFB’s compliance with applicable County Land
Development Regulations.

6.8. The County acknowledges and agrees that in addition to (and notwithstanding)
whatever rights to development may be now or in the future permitied pursuant to the County’s
Comprehensive Plan or Land Development Regulations, the area within the PUD known as
Stage 4 Tract IX (Commercial/Marina Parcel) is vested for development and use of commercial
and marina facilities, including but not limited to retail, restaurant, marina (including boat
storage, ramps, slips, docks, and piers), and private recreation uses. The PUD/PDP Amendment
shall specifically authorize development of these uses on the Commercial/Marina Parcel, subject
to compliance with all applicable County Land Development Regulations provisions related to
such uses.

Development Plan, as this term is defined in the County’s Land Development Regulations,
showing the design, location and arrangement of structures to accommodate the Entitlements,
and except for satisfying conditions of such Final Development Plan Approval which must be
met prior to applying for building permits (if any), there are no other County zoning, subdivision,
or comprehensive planning conditions precedent to constructing the Entitlements. Construction
must comply with the provisions of the Florida Building Code.

6.10. The County agrees to an extension of time until December 31, 2015, in which to
file an application for approval of a Final Development Plan(s) for the vested Entitlements. This
time period may be further extended by the County, pursuant to the County’s proper practice and
procedures. In no event will the failure to file an application for approval of a Final
Development Plan(s) affect the continued viability of the Entitlements or the fact that they are
vested; rather, if an application for Final Development Plan(s) is (are) not filed within the time
period provided above for the vested Entitlements or within the time period that may be
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otherwise applicable for the balance of the Entitlements, as such time periods may be further
extended, the status of the affected Entitlements shall be that they will be merely inactive until
such Final Development Plan(s) is (are) duly filed.

6.11. The County agrees that it shall not take any action that would restrict or adversely
affect the Entitlements, and further, agrees to take such actions as may be necessary to confirm or
preserve such Entitlements in the event some existing or future law or regulation is determined to
affect the Entitlements.

6.12. Upon receipt of the proposed PUD/PDP Amendment application or any
Subsequent PUD/PDP Amendment application, the County shall consider the application
pursuant to Section 62 of the County Code. The County zoning official has determined that the
proposed PUD/PDP Amendment and any Subsegquent PUD/PDP Amendment that is proposed in
accordance with the terms of the Settlement Agreement is not “substantial” as defined in
subsection 62-1448(c) of the County Code. The Brevard County Commission agrees that the
proposed PUD/PDP Amendment as described in this Settlement Agreement is minor in nature, is
not “substantial” as defined in subsection 62-1448(c) of the County Code, and hereby directs the
zoning official to administratively process the proposed PUD/PDP Amendment and any
proposed Subsequent PUD/PIDP Amendment as such.

6.13. In the event the lien on the Beach Club Parcel that is held by International Golf
Maintenance, Inc., a Delaware corporation (“IGM™) has not been released on or before January
15, 2010, the County hereby agrees to initiate a claim against IGM, either in pending Case No.
05-2009-CA-011928 or as a separate action, in an effort to enforce the PUD/PDP requirement
that the Beach Club Parcel be conveyed to ACSA free and clear of any liens. The County also
agrees to pursue this claim to its conclusion.

Article 7. Miscellaneous Provisions.

7.1. Each party shall cooperate with the other parties in the implementation of this
Settlement Agreement and agrees to execute additional documents that may be necessary to

7.2.  All parties stipulate for all purposes regarding any rights or obligations that arise
under the ACSA Governing Documents that neither Flaresco, nor CFB are or shall be deemed the
“Developer” of the PUD/PDP, or any portion thereof, and shall also stipulate that none of these

entities ever acquired rights as the “Developer,” except the voting rights, if any, of the Developer,
as that term is defined in the Govemning Documents.

7.3.  All parties agree that the development vested for Stage 4 Tract V, Stage 4 Tract
VIII, and Stage 4 Tract IX of the PUD, as described in Sections 6.6, 6.7 and 6.8 is not burdened
with completing any construction or development obligations for, of, or with respect to any other
property within the PUD/PDP. Furthermore, each of these sites may be developed independently
from each other, or concurrently with each other.
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7.4. Notices under this Agreement shall be given to the parties by mailing written
notice postage prepaid, to the parties at the following addresses:

7.4.1. If to County to: Christine Lepore, Esg., Attorney for Brevard County,
Brevard County Attorney’s Office, 2725 Judge Fran Jamieson Way, Bldg. C, Room 308, Viers,
FL 32940.

742. If to CFB to: Harris Solomon, Esq., Attorney for Mercantile Bank and
Carolina First Bank, Brinkley, Morgan, Solomon, Tatum, Stanley & Lunny, LLP, Suite 1500, 200
E. Las Olas Boulevard, Fort Lauderdale, FL. 33301-2248.

7.43. If to Kahama to: Robert Abraham, Esq., 220 S. Ridgewood Avenue,
Suite 200, Daytona Beach, FL 32114 and to Edward Kinberg, Kinberg & Associates, LLC, 1290
W. Eau Gallie Boulevard, Melbourne, FL 32935, Atiorneys for Kahama VII, LLC.

744, If to ACSA to: Jay S. Levine, Esq., Attorney for Aquarina Community
Services Association, Inc., Jay Steven Levine Law Group, 2500 N. Military Trail, Suite 283,
Boca Raton, FL 33431- 6322

7.5.  Time is hereby declared of the essence as to the lawful performance of all duties
and obligations set forth in this Agreement. For purposes of the time requirements hereunder,
such time frames shall, unless otherwise specifically stated herein: (i) include the day from
which the period commences; and (ii) be construed to mean calendar days; provided that if the

final day of such period falls on a Saturday, Sunday or legal holiday, such period shall extend to
the first business day thereafter.

7.6.  The parties shall have the right to enforce a breach of the terms and conditions of
this Settlement Agreement. Each party agrees that the terms of this Setflement Agreement may
be enforceable by injunctive relief by each party to this Setflement Agreement and their
successors and assigns, either individually or collectively, regardless of the existence or
adequacy of any other remedy or of an action at law for damages. In any action to enforce the

ferms of the Sefflement Agreement, the prevailing party shall be entitled 0 Tecover reasonable
costs and attorneys’ fees.

7.7.  This Settlement Agreement may only be modified, supplemented or amended in
writing, executed by all parties.

7.8.  This Settlement Agreement shall be governed by the laws of the State of Florida.
Venue for any legal action authorized hereunder shall exclusively be in the Circuit Court for the
Eighteenth Judicial Circuit in and for Brevard County, Florida, and jurisdiction shall be vested
exclusively in such court. The parties hereto stipulate to the personal jurisdiction of the
referenced court and waive any defenses thereto. THE PARTIES ALSO HEREBY WAIVE
TRIAL BY JURY WITH RESPECT TO ANY SUCH ACTION OR PROCEEDING.
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7.9.  Except as specifically provided in this Settlement Agreement, the parties hereto
shall bear their own expenses, including attorneys’ fees and costs, incurred in negofiating,
delivering and performing the obligations contemplated by this Setilement Agreement.

7.10. The covenants, terms, conditions, provisions and undertakings in this Settlement
Agreement shall extend to and be binding upon the heirs, personal representatives, executors,
administrators and permitted successors and assigns of the respective parties hereto.

7.11. This Settlement Agreement constitutes the entire agreement of the parties hereto
with respect to the subject matter of this Settlement Agreement and supersedes any and all
previous agreements between the parties hereto, whether written or oral, with respect to such
subject matter, Prior drafis of this Settlement Agreement shall not be admissible as extrinsic
evidence. The language in all parts of this Settlement Agreement shall, in all cases, be construed
as a whole and in accordance with its fair meaning and any ambiguities shall not be resolved
against the drafting party.

7.12. This Settlement Agreement may be executed in separate counterparts, each of

which shall be deemed an original, and all of such counterparts together shall constitute one and
the same instrument.

7.13. This Settlement Agreement is not intended and shall not create a joint venture,
partnership or other formal business relationship or entity of any kind, or any obligation to form
any such relationship or entity.

7.14, Each signatory to this Settlement Agreement has entered into same freely and
without duress, after having consulted with the attorney(s) of his/her choice. The parties
aclmowledge that the mediator did not give legal advice and is not the attorney for any party, and
that each party has had the opportunity to have this Seftlemént Agreement reviewed by that
party’s attorney prior to executing same.

7.15. Immediately after the happening of both contingencies in Section 2.1 above,

ACSA shall dismiss ifs claims with prejudice in ihe cases styled Aquarina COmmuiity Services
Association, Inc. v. Brevard County, Florida and Carolina First Bank, Case No. 9-CA-025287
and Mercantile Bank v. Indian River Developers, LLC, et al., Case No. 05-2008-LA-21914.
After the occurrence of both events referenced in Section 3.7 of this Settlement Agreement;
namely, CFB’s delivery to ACSA of the quit claim deed to the Community Center Parcel and
release to ACSA of the deed currently held in the Registry of the Court, the County shall dismiss
with prejudice its claims, counterclaims and crossclaims against CFB, Mercantile and Kahama,
VI, in Brevard County, Florida v. Indian River No. 1 Developers, LLC, Carolina First Bank, and
Kahama VII, LLC, Case No. 05-2009-CA-011928, All cases are in the Circuit Court for the
Eighteenth Judicial Circuit in and for Brevard County, Florida. The County, CFB and Kahama
agree to a six (6) month abatement of the latter lawsuit pending ACSA’s receipt of both deeds
referenced in Section 3.7 of this Settlement Agreement.

(SIGNATURES APPEAR ON THE FOLLOWING PAGES)
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BREVARD COUNTY, a political subdivision of
the State of Florida and Charter County

A

Print Namez Howard Tiptor/

Its:__County Manager ,
Date: ‘/,‘ZL{/ /’//7 f;-’

MM
By: N~
Print Name:_Christine Lepére

Its: istant County Attorne
Datc:iﬁ%’ﬂlg@f Q,S;D_‘D_OD‘?

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)
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AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC, a Florida not-for-profit
corporation

By:ﬂ Iu,bl,'ﬁ*‘ﬂ—"—é

Print Name: “/7% - Lé’.—m—fa--g,—ﬁ,i:g,-
IZS: AL?@A"‘ IQ_)'/J_J_./A;J_-J
Date: /2/5inG

S aay

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)
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CAROLINA FIRST BANK, a South Carolina
corporation authorized to do business in the State of
Florida

Se——=—2—

Print Name: M/eses J- £E2vA%)
Tts:__ Spe, 2.7
Date:_02 déc 27

(SIGNATURES CONTINUE ON THE FOLLOWING PAGE)
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KAHAMA VII, LLC, a Florida limited liabi]ity
company authorized to do business in the State of
Florida '

Tts: Managing Member
Date: December 16, 2009

* Subject to the substitution of Greenfield & Coomber, P.A.,
as Escrow Agent in Section 1.4.
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Schedule 1

(Legal description of the Beach Club Parcel)

STAGE 2, TRACT A OF THE AQUARINA PLANNED UNIT DEVELOPMENT AS
RECORDED IN PLAT BOOK 33 PAGE 8 OF THE OFFICIAL RECCORDS OF BREVARD
COUNTY, LESS AND EXCEPT THE FOLLOWING:

1.

THE SQUTHERN 110 FEET OF STAGE 2, TRACT A, AS DESCRIBED IN
ORB 4265, PAGE 3201 OF THE OFFICIAL RECORDS OF BREVARD
COUNTY. CONTAINING 0.61 ACRES MORE OR LESS.

THE NORTHERN 140 FEET OF THE AQUARINA PLANNED UNIT
DEVELOPMENT STAGE 2, TRACT A, AS RECORDED IN PLAT BOOK 33
PAGE 8 OF THE OFFICIAL RECORDS OF BREVARD COUNTY, LYING
WEST OF THE 1681 COASTAL CONSTRUCTION CONTROL LINE AND
EAST OF THE STATE ROAD AlA EAST RIGHT OF WAY LINE.
CONTAINING 0.209 ACRES MORE OR LESS.

THE SOUTHERN 250 FEET OF THE AQUARINA PLANNED UNIT
DEVELOPMENT STAGE 2, TRACT A, AS RECORDED IN PLAT BOOK 33
PAGE 8 OF THE OFFICIAL RECORDS OF BREVARD COUNTY, LYING
WEST OF THE 1981 COASTAL CONSTRUCTION CONTROL LINE AND
EAST OF THE STATE ROAD A1A EAST RIGHT OF WAY LINE, LESS AND
EXCEPT THE SOUTHERN 110 FEET OF STAGE 2, TRACT A AS
RECORDED IN ORB 4265 PAGE 3201 OF THE OFFICIAL RECORDS OF
BREVARD COUNTY. CONTAINING 0.29% ACRES MORE OR LESS.
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Schedule 2

(Legal deseription of the Community Center Pareel)

STAGE 3, TRACT K, OF AQUARINA P.UD. STAGE 1, TRACTS C & D, STAGE 2,
TRACTS B, D & H, STAGE 3, STAGE 4, TRACTS B, I & X, STAGE 5, AS RECORDED IN
PLAT BOOK 41, PAGES 88 THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD
COUNTY, FLORIDA; LESS AND EXCEPT THEREFROM THE PROPERTY DESCRIBED
IN THE QUITCLATM DEED RECORDED IN OFFICIAL RECORDS BOOXK 4265, PAGE
3193; AND THE QUITCLAIM DEED RECORDED IN OFFICIAL RECORDS BOOK 4265,
PAGE 3197, AS CORRECTED BY CORRECTIVE QUITCLAIM DEED RECORDED IN
OFFICIAL RECORDS BOOK 4320, PAGE 3349, ALL OF THE PUBLIC RECORDS OF
BREVARD COUNTY, FLORIDA.
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Schedule 3

(Legal description of Recreation Parcel)

STAGE 1, STAGE 2, AND STAGE 3, OF AQUARINA P.UD., LOT 3A, AS RECORDED IN
- PLAT BOOK 41, PAGE 61 OF THE PUBLIC RECORDS OF BREVARD COUNTY,

FLORIDA.
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Schedule d

(Legal deseription of Riversedge Parcels)

PARCEL OF LAND LYING IN SECTIONS 35 AND 36, TOWNSHIP 29 SOUTH, RANGE 38
EAST, BREVARD COUNTY, FLORIDA, BEING A PORTION OF STAGE 4, TRACT I, OF
AQUARINA P.UD. STAGE 1, TRACTS C & D, STAGE 2, TRACTS B, D & H, STAGE 3,
STAGE 4, TRACTS B, I, & X, STAGE 5, AS RECORDED IN PLAT BOOK 41, PAGES 88
THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA, AND
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE INTERSECTION OF THE WEST LINE OF GOVERNMENT LOT 3 OF
SATD SECTION 36 AND THE NORTHERLY LINE OF STAGE 4, TRACT I, AS SHOWN ON
SATD PLAT, AND RUN ALONG SAID NORTHERLY LINE THE FOLLOWING COURSES:
S 88° 58’ 01” E 45.40 FEET; THENCE S 88° 47’ 07" E 228.06 FEET; THENCE N 87° 24” 29~
E 221.56 FEET TO THE EASTERLY LINE OF SAID STAGE 4, TRACT I; THENCE RUN
ALONG SAID EASTERLY LINE THE FOLLOWING COURSES: § 07° 47° 18” E 160.53
FEET; THENCE § 54° 27° 10” E 68.01 FEET; THENCE S 89° 38’ 10” E 253.56 FEET TO A
POINT ON THE WESTERLY RIGHT OF WAY LINE OF AQUARINA BOULEVARD, AS
RECORDED IN PLAT BOOK 48, PAGES 47 THROUGH 48, OF THE PUBLIC RECORDS
OF BREVARD COUNTY, FLORIDA; SATID POINT LYING ON A CURVE CONCAVE TO
THE EAST HAVING A RADIUS OF 514.50 FEET AND FROM WHICH POINT A RADIAL
LINE BEARS § 79° 17° 25 E; THENCE RUN SOUTHERLY ALONG SAID RIGHT OF
WAY LINE AND ALONG SAID CURVE THROUGH A DELTA ANGLE OF 12° 57° 51” AN
ARC DISTANCE OF 116.41 FEET TO THE POINT OF A CUSP OF A CURVE CONCAVE
TO THE SOUTHWEST HAVING A RADIUS OF 22.25 FEET AND A DELTA ANGLE OF
82° 49° 05” AND FROM WHICH POINT A RADIAL LINE BEARS N 87° 44> 45” E;
THENCE DEPARTING FROM SAID RIGHT OF WAY LINE RUN NORTHWESTERLY
ALONG THE ARC OF SATD CURVE 32.16 FEET TO THE POINT OF COMPOUND

CURVATURE OF CURVE CONCAVE TO THE SOUTH HAVING A RADIUS OF 100.00
FEET AND A DELTA ANGLE OF 56° 57 44”; THENCE RUN WESTERLY ALONG THE
ARC OF SAID CURVE 99.42 FEET TO THE POINT OF REVERSE CURVATURE OF A
CURVE CONCAVE TO THE NORTHWEST HAVING A RADIUS OF 217.60 FEET AND A
DELTA ANGLE OF 35°36° 01”; THENCE RUN SOUTHWESTERLY ALONG THE ARC OF
SAID CURVE 135.21 FEET TO THE POINT OF COMPOUND CURVATURE OF A CURVE
CONCAVE TO THE NORTH HAVING A RADIUS OF 479.00 FEET AND A DELTA
ANGLE OF 07° 12’ 23”; THENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE
60.25 FEET TO THE POINT OF COMPOUND CURVATURE OF A CURVE CONCAVE TO
THE NORTH HAVING A RADIUS OF 268.46 FEET AND A DELTA ANGLE OF 32° 18
22”; THENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE 151.37 FEET TO
THE POINT OF COMPOUND CURVATURE OF A CURVE CONCAVE TO THE
NORTHEAST HAVING A RADIUS OF 825.58 FEET AND A DELTA ANGLE OF 00° 33
49”: THENCE RUN NORTHWESTERLY ALONG THE ARC OF SAID CURVE 8.12 FEET;
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THENCE DEPARTING SAID CURVE ON A LINE NOT TANGENT TO SATD CURVE RUN
S 15° 46° 33” W 78.28 FEET TO THE POINT OF CURVATURE OF A CURVE CONCAVE
TO THE NORTHWEST HAVING A RADIUS OF 52.00 FEET AND A DELTA ANGLE OF .
26° 07° 00”; THENCE RUN SOUTHWESTERLY ALONG THE ARC OF SAID CURVE 41.94
FEET TO THE POINT OF TANGENCY; THENCE S 41° 53* 33” W 52.94 FEET; THENCE 8
55° 43* 41” W 25.64 FEET; THENCE S 11° 42° 09” E 176.98 FEET TO THE SOUTH LINE

OF SAID STAGE 4, TRACT I; THENCE RUN ALONG SAID SOUTH LINE § 78° 16° 10” W
84.84 FEET;

THENCE N 88° 46° 02” W 228.75 FEET TO THE MEAN HIGH WATER LINE OF
THE INDIAN RIVER; THENCE RUN ALONG SAID MEAN HIGH WATER LINE N 35° 40’
52" W 48.81 FEET; THENCE N 28° 47° 04” W 41.93 FEET; THENCE N 48° 46* 217 E 16.27
FEET; THENCE N 32° 55’ 39” W 34,23 FEET; THENCE N 63° 33’ 26” W 24.96 FEET;
THENCE N 27° 48° 58” W 36.24 FEET; THENCE § 57° 21° 27” W 6.26 FEET; THENCE N
39° 02’ 16” W 38.50 FEET; THENCE N 48° 33° 42” W 53.99 FEET; THENCE N 24° 32’ 57" E
8.48 FEET; THENCE N 23° 16° 52" W 30.10 FEET; THENCE N 46° 22’ 07" W 64.65 FEET,
THENCE N 10° 07° 28” W 59.99 FEET; THENCE N 43° 18’ 09” W 29.79 FEET; THENCE §
64° 17° 00” W 9.96 FEET; THENCE S 84° 39* 41 W 26.23 FEET; THENCE N 67° 23’ 14* W
6.96 FEET; THENCE N 82° 38’ 23” W 11.80 FEET; THENCE N 84° 00* 35” W 11.47 FEET;
THENCE N 12° 48’ 40” W 13.82 FEET; THENCE N 31° 57° 55" W 28.32 FEET; THENCE N
76° 04’ 58” W 24.82 FEET; THENCE S 72° 12* 12" W 13.89 FEET; THENCE 8 75° 06’ 23” W
13.42 FEET; THENCE N 73° 13’ 18” W 19.67 FEET; THENCE N 32° 04°43” W 20.43 FEET,
THENCE N 07° 04* 15 W 14.77 FEET; THENCE N 88° 31” 41" E 16.20 FEET; THENCE §
46° 18® 51” E 11.52 FEET; THENCE S 77° 24 34” E 16.82 FEET; THENCE N 26° 41’ 46” E
14.80 FEET; THENCE N 37° 26> 03” W 38.19 FEET; THENCE § 70° 22* 44> W 22.37 FEET,
THENCE N 52° 16° 34” W 33.44 FEET; THENCE N 43° 45” 20” W 90.70 FEET; THENCE N
23° 18° 04" W 42.36 FEET; THENCE N 49° 20’ 04” W 23.12 FEET TO THE INTERSECTION
OF SAID MEAN HIGH WATER LINE AND THE AFORESAID NORTHERLY LINE OF
STAGE 4, TRACT I; THENCE RUN ALONG SAID NORTHERLY LINE THE FOLLOWING
COURSES: N 61°21° 317 E 194.62 FEET; THENCE N 59° 54* 30" E 98.58 FEET; THENCE N
§7°-42>-53"E-77-18 FEET, THENCE-S-87%-53* 29" E-4135-FEE - THENCE S 817 0P E————
73.67 FEET; THENCE S 88° 58’ 01" E 77.51 FEET TO THE POINT OF BEGINNING.
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Schedule 5

(Affidavit of CFB)

IN THE CIRCUIT COURT OF THE 18TH JUDICIAL CIRCUIT
IN AND FOR BREVARD COUNTY, FLORIDA

INDIAN RIVER NO. 1
DEVELOPERS, LLC,

Plaintiff, CASE NO: 05-2009-CA-15122
Vs,

AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC,,

Defendant.
/

AFFIDAVIT IN SUPPORT OF DEFENDANT AQUARINA COMMUNITY SERVICES
ASSOCIATION, INC.’S MOTION FOR SUMMARY FINAL JUDGMENT

STATE OF FLORIDA )
: ) 8§
COUNTY OF MIAMI-DADE )

Before me, this day personally appeared Michael Leonard, Senior Vice President of

Mercantile Bank, a division of Carolina First Bank, a South Carolina corporation (“Affiant”),
who, being first duly sworn upon oath, under the penalty of perjury, deposes and states as
follows:

1. The Affiant, Michael Leonard is a Senior Vice President of Mercantile Bank, a

division of Carolina First Bank, a South Carolina corporation (*CFB”).
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2. The Affiant affirms that CEB is authorized to do business in the state of Florida,
and owns all assets of Mercantile Bank, a division of Carolina First Bank, and Flaresco, Inc.,
which was merged into Carolina First Bank.

B, Indian River No. 1 Developers, LLC, a Florida limited }ability company (*IRD")
aonveved to Flaresco, Inc. (which was merged into Carolina First Bank) all of the commercially
developable parcels of real property then owned by IRD within Agquarine and subject to the
Declaration of Covenants, Conditions and Restrictions for Aquarina, along with “all the
tenements, hereditaments and appurtenances thersto belonging or in anywise appertaining” to
such property conveyed, which included all developer voting rights, if any, of IRD with respect
to Aquarina. The deed of conveyance was recorded on December 2, 2008 in Official Record
Book 5900, at Page 6289, Public Records of Brevard County, Florida. Said deed is attached
hersto and made a part of this Affidavit as Exhibit “A™.

4, Based on the above deed, IRD had no developer voting rights, if any existed,
within Aquarina beginning with December 2, 2008.

5 Affiant further saysth naught.

e
Michael Leonard, Senior Vice President

Mercantile Bank, a division of Carolina First
Bank, a South Carolina corporation

STATE OF FLORIDA
COUNTY OF MIAMI-DADE
GU27I4A (4072471 253963017

Exseuning Yersion
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1
SWORN TO (or affirmed) and subscribed before me on this ,ka day of EW»’H‘J‘)Q’\" .

2009, by MICHAEL LEONARD, in his capacity as Senior Vice President of Mercantile Bank, a

division of Carolina First Bank, a South Carolina corporation.

M Q& MO

Notary Public - State of Florida

\/Personally Known To Me

Produced Identification r

v, LEDA L. LORENZO
'S

¥, Notary Public « State of Florida
'3 My Comm. Explres Jul 28, 2013
5 ~SF  Gommission # DD 912223

s Bonded Through Natiena) Notary Asan.
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CFN 2008224303, OR BK 59 Page 6289, Recorded 12/02/2 at 12:08 PM, Scott
Ellis, Clerk of Courts, brevard County Doc. D: $58803.60

Preparcd By and Return to

PHILIP J. MORGAN, ESQ.

BRINKLEY, MORGAN, SOLOMON, TATUM,
STANLEY, LUNNY & CROSEY, LLP

.200 B. LAS OLAS BLYD. - [9TH FLOOR
\\CFORT LAUDERDALS, FL 33301

Space above this line for recording data

This Deed, made this &\ day of October, 2008,

BETWEEN INDIAN RIVER No. 1 DEVELOPERS, LLC, a Florida limited liability
company

whose business address is 7860 Peters Road - Suite F-111, Plantation, FL 33317, Grantor*, and
FLARESCO, INC., a Florida corporation

whose post office address is 104 S. Main Street, Greenville, SC 29601, Atin: Special Assets,
Grantee*,

(Wherever used herein the terms "grantor” and "grantee™ include all the parties to this
instrument and the heirs, legal representatives and assigns of individuals, and the
successors and assigns of corporations)

Witnesseth that said grantor, for and in consideration of the sum of TEN AND NO/100
(310.00) Dollars, and other good and
valuable considerations to said grantor in hand paid by said grantee, the receipl whereof is hereby
acknowledged, has granted, bargained and sold to the said grantee, and grantee's heirs and assigns
forever, the following described Jand, situate, lying and being in Brevard County, Florida, to-wit:

SEE EXHIBITS "A" AND “A-1" ATTACHED HERETO

SURBJECT to certified or pending liens for municipal assessments and laxes for the year 2007
and subsequent years,

This Deed is given in lisu of foreclosure for the purpose of conveying absolute fee simple
title, and is not intended as additional security, nor shall it cause a merger of title with or satisfaction
of that certain Mortgage, more particularly described on Exhibit “B” attached hereto, executed by
INDIAN RIVER No. 1 DEVELOPERS, LLC, a Flornida limited lizbility company, in favor of
MERCANTILE BANK, a division of Carolina First Bank. Said Mortgage shall continue to be a lien
against the above described property, and Mercantile Bank may continue and complete said
foreclosure action, in Case No. 05-2008CA21914, pending in Circuit Court of the Eighteenth
Judicial Circuit in and for Brevard County, Florida including the issuance of a Certificate of Title.

EXHIBIT

tabbles”
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Together with all the tenements, hereditaments and appurtenances thereto belonging or
in anywise apperiaining.

Together with all tangible and intangible personal property located on the property
described on attached Exhibit "A" and owned by the said grantor.

To Have and to Hold, the same in fee simple forever.

And the grantor hereby covenants with said grantee that it is lawfully seized of said land in
fes simple and that it has good right and lawful authority to sell and convey said land.

And Furiher, Grantor hereby assigns to Grantee all of its right, title and interest as lesses
under that certain Sovereignty Submerged Lands Lease Renewal between the Board of Trustess of
the Internal Improvement Trust Fund of the State of Florida as lessor and Grantor as lessee, filed
May 8, 2004 in Official Records Book 5286, Page 1767 of the Public Records of Brevard County,
Florida.

In Witness Whereof, grantor has cansed these presents to be executed in its name, and
jts corporate seal to be hereunto affixed, by its proper officers thereunto duly au(horized, the day and
year first above written.

Signed, sealed and delivered INDIAN RIVER No. 1 DEVELOPERSLIL.C,

i1t the iresen;i:
LY

(Sig ture- Witnass} dé " 8. Martin Sadkin, Managing Member
t’f eé

(Prifited Name - 2 Witness)
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STATE OF FLORIDA
county orPAIM Beacl.

I HERERY CERTIFY thaton this day, before me, an officer duly authorized in the State and
County aforesaid to take acknowledgments, personally appeared S. MARTIN SADKIN, Managing
Member of INDIAN RIVER No. I DEVELOPERS, LLC, a Florida limited liabilily company, who
is personally known to me to be the person described in and who executed the foregoing instrument,
or who has produced his driver's license as identification, and acknowledged before me that he
executed the foregoing instrument freely and voluntarily and under authority duly vested in him by
said Company for the purposes therein expressed.

WITNESS my hand and official sea! in the County and State last aforesaid thisa’g day
of October, 2008.

Printed Name of pes tdsy/ v Commission DD 634553

& Explres July 9, 2011
Dorcad Toeu Troy Fan Ieereove 5361018

i

My Cominission Expires: NOTARY SEAL™
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DESCRIFTION

A PARCEL OF LAND LYING IN SECTIONS 35 AND 36, TOWNSHIP 25 SOUTH, RANGE 38 EAST,
BREVARD COUNTY, FLORIDA, BEING A PORTION OF STAGE 4, TRACT I, OF AQUARINA P.U.D,
STAGE 1, TRACTS C & D, STAGE 2, TRACTS B, D 8. H, STAGE 3, STAGE 4, TRACTS B, I, & X, STAGE
5, AS REODRDED IN PLAT BOOK 41, PAGES 83 THROUGH 92, OF THE, PUBLIC RECORDS OF
BREVARD COUNTY, FLORIDA, AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE INTERSECTION OF THE WEST LINE OF GOVERNMENT LOT 3 OF SAID SECTION 36
AND THE NORTHERLY LINE OF STAGE 4, TRACT I, AS SHOWN ON SAID PLAT, AND RUN ALONG
SAI> NORTHERLY LINE THE FOLLOWING COURSES: S 88° 58' 01" £ 45,40 FEET; THENCE S 88° 47
07" E 228.06 FEET; THENCE N 87°24' 29" E 221.56 FEET TO THE EASTERLY LINE OF SAID STAGE
4, TRACT I; THENCE RUN ALONG SAID EASTERLY LINE THE FOLLOWING COURSES: S (7°47 18" E
160,53 FEET; THENCE S 54° 27 10" E 68.01 FEET; THENCE S B9® 38" 10" E 253,56 FEET TO A
POINT ON THE WESTERLY RIGHT OF WAY LINE OF AQUARINA BOULEVARD, AS RECORDED IN PLAT
BOOK 48, PAGES 47 THROUGH 48, OF THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA:
SAID POINT LYING ON A CURVE CONCAVE TO THE EAST HAVING A RADIUS OF 514,50 FEET AND
FROM WHICH FOINT A RADIAL LINE BEARS §78° 17" 25" E; THENCE RUN SOUTHERLY ALONG SAID
RIGHT OF WAY LINE AND ALONG SATD CURVE THROUGH A DELTA ANGLE OF 12° 57 51™ AN ARC
DISTANCE OF 116.41 FEET TO THE POINT OF A CUSP OF A CURVE CONCAVE TO THE SOUTHWEST
HAVING A RADIUS OF 22,25 FEET AND A DELTA ANGLE OF 82° 49' 05" AND FROM WHICH POINT A
RADTAL LYNE BEARS N B7° 44' 45" E; THENCE DEPARTING FROM SAID RIGHT OF WAY LINE RUN
NORTHWESTERLY ALONG THE ARC OF SATD CURVE 32.16 FEET TO THE POINT OF COMPOUND
CURVATURE OF CLURVE CONCAVE 70 THE SOUTH HAVENG A RADIUS OF 100,00 FEET AND A DELTA
ANGLE OF 56° 57" 44"; THENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE 9942 FEET TO
THE POINT OF REVERSE CURVATURE OF A CURVE CONCAVE TO THE NORTHWEST HAVING A
RADIUS OF 217.60 FEET AND A DELTA ANGLE OF 35° 35' 01"; THENCE RUN SOUTHWESTERLY
ALONG THE ARC OF SATD QURVE 135.21 FEET TO THE POINT OF COMPOUND CURVATURE OF A
CQURVE COONCAVE TO THE NORTH HAVING A RADIUS OF 479.00 FEET AND A DELTA ANGLE OF 079
12’ 23"; THENCE RUN WESTERLY ALONG THE ARC OF SATE> CURVE 60.25 FEET TO THE POINT OF
QOMPOUND CURVATURE OF A CURYE CONCAVE TO THE NORTH HAVING A RADIUS OF 268,46 FEET
AND A DELTA ANGLE OF 327 18" 227; THENCE RUN WESTERLY ALONG THE ARC OF SAID CURVE
151.37 FEET TO THE POINT OF COMPOUND CURVATURE OF A CURVE CONCAVE TO THE
NORTHEAST HAVING A RADIUS OF B25.58 FEET AND A DELTA ANGLE OF 00° 33' 49™: THENCE RUN
NORTHWESTERLY ALONG THE ARC OF SAID. CURVE 8,12 FEET; THENCE DEPARTING SAID CURVE
ON A LINE NOT TANGENT TQ SAID QURVE RUN § 15° 46° 33" W 78.28 FEET TO THE ROINT OF
CURVATURE OF A CURVE OONCAVE TO THE NORTHWEST HAVING A RADIUS OF 92.00 FEET AND A
DELTA ANGLE OF 26° 07 00"; THENCE RUN SOUTHWESTERLY ALONG THE ARC OF SAID CURVE
41.94 FEET TO THE POINT OF TANGENCY; THENCE § 41° 53" 33" W 52.94 FEET; THENCE 5 55° 43'
41" W 25.64 FEET; THENCE S 11° 42" 09" E 176.98 FEET TO THE SOUTH LINE OF SAID STAGE 4,
TRACT I; THENCE RUN ALONG SAID SQUTH (INE S 78° 16" 10" W 84.84 FEET; THENCE N 88° 48"
02° W 228.75 FEET TO THE MEAN HIGH WATER LINE OF THE INDIAN RIVER; THENCE RUK ALONG
SAID MEAN HIGH WATER LINE N 359 40" 52" W 48.81 FEET; THENCE N 28° 47' 04" W 41.93 FEET;
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THENCE N 48° 45' 21" E 16.27 FEET; THENCE N 32° 55' 35" W 34.23 FEET; THENCE N 63° 33' 26" W
24,56 FEET; THENCE N 27° 48' 58" W 36,24 FEET; THENCE S 57° 21* 27* W 6.26 FEET; THENCE N
300 G2 16" W 38,50 FEET; THENCE N 49° 33' 42" W 53,99 FEET; THENCE N 24° 32' 57" E 8.48
FEET: THENCE N 23° 16' 52" W 30,10 FEET; THENCE N 46° 22' 07" W 64.65 FEET; THENCE N 10°
07 28" W 59,99 FEET; THENCE N 43° 18' 09" W 29.79 FEET; THENCE S 64° 17* 00" W 9.86 FEET;
THENCE S §4° 39' 41" W 26.23 FEET; THENCE N 67° 23' 14" W 6,56 FEET; THENCE N 82°38' 23" W
11,80 FEET; THENCE N 84° 00" 35 W 11,47 FEET; THENCE N 12° 48" 40" W 13,82 FEET; THENCE N
310 57° 55 W 28.32 FEET; THENCE N 76° 04' 56" W 24,82 FEET; THENCE § 72° 12’ 12" W 13.89
FEET; THENCE 5 75° 06' 23* W 13,42 FEET; THENCE N 73° 13' 18" W 19.67 FEET; THENCE N 32°
04' 43° W 20,43 FEET; THENCE N 07° 04" 15" W 14,77 FEET; THENCE N 88° 31" 41" E 16.20 FEET;
THENCE S 46° 18" 51° E 11,52 FEET; THENCE S 77° 24' 34" E 16.82 FEET; THENCE N 26° 41' 46" E
14.80 FEET; THENCE N.37° 26' (03" W 38.19 FEET; THENCE S.70° 22" 44" W 22.37 FEET; THENCE K
520 16° 34" W 33.44 FEET; THENCE R 43° 45' 20" W 90,70 FEET; THENCE N 23° 18' 04" W 42,36
FEET: THENCE N 49° 20' 04 W 23.12 FEET TO THE INTERSECTION OF SAID MEAN HIGH WATER
LINE AND THE AFORESAID NORTHERLY [INE OF STAGE 4, TRACT I; THENCE RUN ALONG SAID
NORTHERLY LINE THE FOLLOWING CDURSES: N 61° 21' 31* E 194.62 FEET; THENCE N 59° 54' 30"
£ 68,58 FEET: THENCE N 87° 42' 53" E 77,18 FEET; THENCE S B7° 53' 29" E 41.35 FEET; THENCE S
78° 17' 07" E 73.67 FEET; THENCE S 88° 58" 01" E 77.51 FEET TO THE POINT OF BEGINNING.

TOGETHER WITH:

STAGE 3, TRACT K, OF AQUARINA P.U,D, STAGE 1, TRACTS C & D, STAGE 2, TRACTS B, D & H,
STAGE 3, STAGE 4, TRACTS B, I, &X, STAGE 5, AS RECORDED IN PLAT BOOK 41, PAGES 88
THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD COUNTY, FLORIDA; LESS AND EXCEPT
THEREFROM THE PROPERTY DESCRIBED TN THE QUITCLAIM DEED RECORDED IN OFFICIAL
RECORDS BOOK 4265, PAGE 3163; AND THE QUITCLAIM DEED RECORDED IN OFFICIAL RECORDS

i, BOOK 4265, PAGE 3197, AS CORRECTED BY CORRECTIVE QUITCLAIM DEED RECORDED IN
OFFICIAL RECORDS BOOK 4320, PAGE 3348, ALL OF THE PUBLIC RECORDS OF BREVARD COUNTY,
FLORIDA,

TOGETHER WiTH:

STAGE 4, TRACT B, OF AQUARINA P.ULD, STAGE I, TRACTS C& D, STAGEZ,TR.AC:FS B, D&H,
STAGE 3, STAGE 4, TRACTS B, I, & X, STAGE 5, AS RECORDED IN PLAT BOOK 41, PAGES £8
THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD OOUNTY FLORIDA.

TOGETHER WITH:

STAGE 3, TRACT B OF AQUARINA IL P.U.D, STAGE 1, STAGE 2 AND STAGE 3, TRACTS B, I, I AND
01, AS RECORDED IN PLAT BOOK 41, PAGES 61 THROUGH 63, OF THE PUBLIC RECORDS OF
BREVARE COUNTY, FLORIDA.

TOGETHER WITH;

A PARCEL OF LAND LYING IN SECTION 36, TOWNSHIP 28 SOUTH, RANGE 38 EAST, BREVARD
COUNTY, FLORIDA, BEING A PORTION OF STAGE 4, TRACT I, OF AQUARINA P.U.D. STAGE 1,
TRACTS C & D, STAGE 2, TRACTS B, D & H, STAGE 3, STAGE 4, TRACTS B, I, & X, STAGE 5, AS
RECORDED IN PLAT BOOK 41, PAGES 88 THROUGH 92, OF THE PUBLIC RECORDS OF BREVARD
COUNTY, FLORIDA, AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE SOUTHEAST CORNER OF SAID STAGE 4, TRACT I, BEING THE MOST NORTHERLY
CORNER OF STAGE 3, TRACT F, OF SAID AQUARINA P.LL.D., SAID POINT LYING ON THE WEST
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RIGHT OF WAY LINE OF AQUARTINA BOULEVARD, AS RECORDED IN PLAT BOQK 48, PAGES 47
THROUGH 48, OF THE PUBLIC RECORDS OF BREVA'RD COUNTY, FLORIDA; RUN ALONG THE SOUTH
LINE OF STAGE 4, TRACT I, S 27° 31' 00" W 183,89 FEET; THENCE S 78° 16' 10" W 453,70 FEET}
THENCE DEPARTING SAID SOUTHERLY LINE RUN N 11° 42' 09" W 176,98 FEET; THENCE N 55° 43'
41" £ 25,64 FEET; THENCE N 41° 53 33" £ 52.84 FEET TO THE POINT OF CURVATURE OF A
CIRCISLAR CURVE CONCAVE TO THE NORTHWEST HAVING A RADIUS OF 52.00 FEET AND A DELTA
ANGLE OF 26° 07" 00"; THENCE RUN NORTHEASTERLY ALONG THE ARC OF SAID CURVE 41.94 FEET
TO THE POINT OF TANGENCY; THENCE N 15° 45 33" £ 78.28 FEET TO A POINT ON A GIRQULAR
CURVE OONCAYE TO THE NORTH HAVING A RADIUJS OF 825.58 FEET AND FROM WHICH POINT A
RADIAL L.INE BEARS N 23° 38' 29" E; THENCE RUR EASTERLY ALONG THE ARC OF SAID CURVE 8.12
FEET THROUGH A DELTA ANGLE OF 00° 33' 49 TO THE POINT OF QOMPOUND CURVATURE OF A
CIRCULAR CURVE CONCAVE TO THE NORTH HAVING A RADIUS OF 268.46 FEET AND A DELTA
ANGLE OF 32° 18° 22" THENCE RUN EASTERLY ALONG THE ARC OF SAID CURVE 151.37 FEET TO
THERHNTOFCDMHXWDCUHMNEEOFAEECMARCUNE(DNGWEIDTHENWHHPMNWG
A RADIUS OF 475.00 FEET AND A DELTA ANGLE 07° 12' 23"; THENCE RUN EASTERLY ALONG THE
ARC OF SATD CURVE 0,25 FEET TO THE POINT OF COMPOUND CURVATURE OF A CIRCULAR
CURVE CONCAVE TO THE NORTHWEST HAVING A RADIUS OF 217.60 FEET AND A DELTA ANGLE OF
35° 36" 01" THENCE RUN NORTHEASTERLY ALONG THE ARC OF SAID CURVE 135.21 FEET TO THE
HMNTOFNWBEEUKNKRMEOicmU£ARCWWEGWENETUTHEQIHHBBTHNHNGA
RADIUS OF 100.00 FEET AND A DELTA ANGLE OF 56° 57' 44”; THENCE RUN NORTHEASTERLY
ALONG THE ARC OF SAID CURVE 99,42 FEET TO THE POINT OF COMPOUND CURVATURE OF A
CIRCUAAR CURVE CONCAVE TO THE SOUTHWEST HAVING A RADIUS OF 22.25 FEET AND A DELTA
ANGLE OF 82° 49' 05*; THENCE RUN SOUTHEASTERLY ALONG THE ARC OF SAID QURVE 32.16 FEET
TO A POINT OF REVERSE CURVATURE ON THE WESTERLY RIGHT OF WAY LINE OF SAID AQUARINA
BOULEVARD, SAID CIRCULAR CURVE BEING CONCAVE TO THE EAST HAVING A RADIUS OF 514,50
FEET; THENCE RUN SOUTHERLY ALORG SAID RIGHT OF WAY LINE AND ALONG SAID CURVE
THROUGH A DELTA ANGLE OF 19° 07 54" AN ARC DISTANCE OF 171.80 FEET TO THE PUINT OF
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LOT 18,, AQUARINA P.U.D STAGE 1, STAGE 2 AND STAGE 3, TRACTS B, I, IT AND III, ACVCORDING TO
THE PLAT THEREOF AS RECORDED IN PLAT BOOK 41, PAGES 61 THROUGH 63, PUBLIC RECORDS OF

BREVARD COUNTY, FLORIDA.

Exhibit “A-1"
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EXHIBIT “B”

Mortgage and Security Agreement dated February 28, 2003, and recorded March 10, 2003, in
Official Records Book 4842, Page 1233 of the Public Records of Brevard County, Florida; Mortgage
Modification and Future Advance Agreement dated July 30, 2003 and recorded August 22, 2003 in
Official Records Book 5026, Page 2778 of the Public Records of Brevard County, Florida; Sscond
Mortgage Modification and Future Advance Agreement dated October 21, 2004 and recorded
October 26, 2004 in Official Records Book 5376, Page 0286 of the Public Records of Brevard
County, Florida; Third Mortgage Modification and Future Advance Agreement dated April 4, 2005
and recorded April 7, 2005 in Qfficial Records Book 5448, Page 1917 of the Public Records of
Brevard County, Florida; Fourth Mortgage Modification and Future Advance Agreement dated
February 23, 2006 and recorded April 4, 2006 in Official Records Book 5626, Page 1773 of the
Public Records of Brevard County, Florida; Fifth Mortgage Modification, Future Advance &
Spreader Agreement dated March 21, 2006 and recorded April 4, 2006 in Official Records Book
5626, Page 1792 of the Public Records of Brevard County, Florida; Sixth Mortgage Modification
and Future Advance Agreement dated August 11, 2006, and recorded August 25, 2006, in Official
Records Book 5689, Page 3395 of the Public Records of Brevard County, Florida; Seventh Mortgage
Modification and Future Advance Agreement dated September 21, 2007, recorded October 1,2007,
in Officia! Records Book 5815, Page 6377 of the Public Records of Brevard County, Florida;
Collateral Assignment of Leases, Rents and Income dated February 28, 2003, and recorded March
10, 2003 in Official Records Book 4842, Page 1252 of the Public Records of Brevard County,
Florida; UCC-1 Financing Statement recorded March 10, 2003 in Official Records Book 4842, Page
1263 of the Public Records of Brevard County, Florida; 1JCC-1 Financing Statement filed with the
Secretary of State, State of Florida undey File No. 200303430646 and Amended and filed with the
Secretary of State, State of Florida under File No. 20070723585%6; UCC-3 Statement of Change
recorded April 7, 2005 in Qfficial Records Book 5448, Page 1929 of the Public Records of Brevard
County, Florida, UCC-3 Statement of Changg filed with the Secretary of State, Stale of Florida under
Tile No. 200509402125 (collectively the “Mortgage™) securing that certain Fifth Consolidated &
Amended Promissory Note in the sum of $9,604,925.00 dated September 21, 2007.
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